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INCUMBRANCE. 


§40. Fire.— Mechanic's Iien.—In an action on a policy of in- 
surance on a mill and machinery, the answer was that, by their 
application for insurance, plaintiffs represented and warranted 
that, at the time the policy was issued, there was but $5,000 incuni- 
brance on the property ; whereas, in fact there were incumbrances 
thereon largely in excess of that sum, but the nature of such ad- 
ditional incumbrance was not averred. Plaintiffs went to trial 
without demurrer or motion to make the answer more definite 
and certain. Held, that a subsisting lien of a mechanic or a ma- 
terial man, for which a petition has been filed, is an incum- 
brance, within the ordinary meaning of the word. Held, that, 
under the pleadings, it was error to reject evidence offered by de- 
fendant of such an incumbrance existing at the time of the ap- 
plication, and not mentioned therein. 
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Citing and discussing Robson vs. Comstock, 8 Wis., 372; Morse vs. Gil- 
man, 16 Wis., 504; Luth. Ev. Church vs. Gristgan, 24 Wis., 328 ; Hazle- 
ton vs. The Bank, 32 Wis., 34 ; Tutshorn vs. Hull, 30 Wis., 162 ; Flanders 
vs. McVicker, 7 Wis., 372 ; Morse vs. Gilman, 16 Wis., 531; Grannis vs, 
Hooker, 29 Wis., 65 ; People vs. Ryder, 12 N. Y., 433; Prindle vs. Car- 
uthers. 15 N. Y., 425; 2 Wait’s Practice, 500 ; Thurbervs. Jones, 14 Wis., 
16 ; Schmidt vs. Pfeil, 24 Wis., 452; Petit vs. Hamlyn, 48 Wis., 314; 1 
Hall vs. Hinckley, 32 Wis., 362. 

Redmon vs. Phenix F. Ins. Co. 


Rep’d Jour’l, p. 156, 
INTEMPERANCE. 


§41. Lire.—Answers in Application When a Promissory 
Warranty.—The excessive use of alcoholic liquors is a pernicious 
habit that obviously tends to shorten life. The policy provided 
that it was issued and accepted upon the express condition and 
agreement that “if any of the statements and declarations made 
in the application, * * * shall be found in any respect un- 
true,” it should be void. Held, that all statements and declara- 
tions in the application whether material or not, must be true. 
Held, that such declarations include promises or agreements with 
regard to the future existence of facts as well as those existing at 
the time. In the application the insured declared that he “ will 
not practice any pernicious habit that obviously tends to shorten 
life.” Held, that this was a promissory warranty whose breach 
would work a forfeiture, and evidence to prove such breach was 
admissible. 

Bilborough vs. Ins. Co., 5 Duer, 87. 


Schultz vs. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 171. 


MORTGAGEE. 


§42. Fire.—Assignment.—Right of Action —Subrogation.— 
Femme Covert.—Replacement.— Measure of Damages.—The policy 
insured E. on her interest as mortgagee. The property was after 
the fire repaired by the mortgagor, and the premises were at all 
times ample security for the mortgage. The policy was designed 
by the mortgagee to be for the benefit of the mortgagor and her- 
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self, the proceeds in case of loss to be applied to the mortgage 
debt. There was an alleged agreement to that effect, and pre- 
vious insurances had been on the interest of the mortgagor pay- 
able to the mortgagee. The mortgagee did not discover that this 
policy was different until after the loss, but there was no mistake 
or fault on the part of the company which would allow of its re- 
formation. Afterwards the mortgagee gave to mortgagor the 
policy,along with a written statement addressed to the company 
setting forth that the insurance was for his benefit, which, with a 
demand for the money, was served on the company. Held, that 
the mortgagor was the equitable assignee of the policy and enti- 
tled to sue in his own name. Held, that a right of subrogation, 
even if it existed, was not precedent to nor concurrent with pay- 
ment, but founded on such payment. Held, that the alleged 
agreement between the mortgagor and mortgagee was not an 
executory but an executed agreement, and cannot be objected to 
by the company on the ground that the mortgagee was a married 
woman and incapacitated. Coverture may be pleaded by the 
Jemme covert, but not by any of her co-parties. Held, that the 
fact that the property was sufficient security after the fire was no 
defense to a policy thus taken out by agreement between the 
mortgagor and mortgagee. Held, that the repairing of the pro- 
perty by the mortgagor was no defense. Held, that the company 
was not entitled to be subrogated to the mortgagee’s interest. 

May on Ins., 115. 

Aitna Ins. Co. vs. Baker. 

Rep’d Jour’l p, 253. 


OTHER INSURANCE. 


$43. Fire.—Mutual Mistake-—Void Policy.—Plaintiff while at 
the office of the agent on other business, was told that he had no 
insurance on the property afterwards burned, and that he ought to 
have itinsured. Plaintiff responded that if not insured he desired 
it insured, but did not wish it insured twice, and signed a blank 
application and a premium note, which the agent afte: wards filled 
up and forwarded to the company. A policy was returned by 
the L. company stipulating that it should not go into effect until 
the cash premium was paid, and should be void in case of non- 
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payment of any assessment on the note within 30 days, or in 
case of other insurance not disclosed. The premium was paid 
by the agent, an assessment was mailed to insured, but whether 
received or not, was never paid by insured, from whose mind the 
whole matter passed, and who had forgotten that he held a prior 
policy in the Q. company also stipulating against other insurance. 
Held, in a suit against the Q. company that there was a mutual 
mistake of the parties regarding the L. policy, and neither could 
be held to the contract. It was unnecessary to go into a court 
of equity to set aside the policy which had never been deliy- 
ered by the agent and had been marked canceled. Held, that 
the L. policy was not other insurance which avoided the Q. pol- 
icy. 

Gibson vs. Union Rolling Mill Company, 3 Watts, 32, 37 ; Kelly vs. Sol- 
ari, 9 Mees. & Wels., 54,58; Story’s Eq. Jur., Sections 134, 140, et seg. 

Wilson vs. Queen Ins. Co. 


Rep’d Jour’l, p. 137. U.S.C. C. Pa. 


§44. Fire—Knowledge of Agent is Waiver of Policy Stipula- 
tion.—F’. was “ soliciting agent ” for defendant and another insur- 
ance company, with authority from defendant, as “ soliciting 
agent,” to receive and forward for its approval applications for in- 
surance. JB. applied to him, at the same time, for insurance upon 
the same property against fire in both companies. The agent 
filled up the application to defendant, which was signed B., ex- 
plaining to him how the question in regard to other insurance 
should be answered. The application did not mention the con- 
templated assurance in the other company, but the agent was to 
notify defendant of it. Upon this application defendant issued 
its policy, and sent it to F’. for delivery. He delivered it at the 
same time with the policy of the other company, defendant’s 
policy not having indorsed on it a consent to such other insur- 
ance. Held, that defendant was chargeable with its agent’s 
knowledge of the application for and issuance of the policy of 
the other company, and tnat, by delivering its policy without in- 
dorsing its consent to the other insurance, it waived as to such 
other insurance a condition in its policy avoiding the policy in 
case of other insurance unless its consent thereto were indorsed 
on the policy. 
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Malleable Iron Works vs. Phoenix Ins. Co., 25 Conn., 455 ; Sanford vs. 
H., 23 Wend., 260; Nelson vs. Cowing, 6 Hill, 336; Mcliere vs. Pa. Fire 
Ins. Co., 5 Rawle, 342 ; Wood on Ins. 2386. 


Brandup vs. St. Paul F. & M. Ins. Co. 
Rep’d Jour’l, p. 228. Mryy. S.C. 


PRACTICE. 


§45. Lire.— Bill of Particulars regarding Falsity of Answers 
in Application—The Supreme Court of New York has power to 
order bills of particulars in all descriptions of actions when jus- 
tice demands it. 

Tilton vs. Beecher, 59 N. Y., 176. Such power may be exercised in be- 
half of either party ; McCreight vs. Stevers, 1 H. & C., 452 ; Pitt vs. Cham- 
bers, 1 F. & F., 684; West vs. West, 4 S. & T., 22; Jackson vs. Hillas, 4 
Trish Rep. (Eq.,) 60 ; Jones vs. Renwick, L. R., 5, C. P., 32 ; Poe vs. New- 
castle, 7 I. R., 328, note ; Com. vs. Snelling, 15 Pick., 321; 5 Com., 406. 

The defendants may be precluded from giving evidence not 
specified in the bill of particulars as a penalty. 

14 J. R., 329 ; Id., 222; 2B. & P., 243; 1 Camp., 69. 

Where the defense under a life policy was misstatements in 
the application regarding bronchitis and spitting of blood, affi- 
davits of plaintiff claiming ignorance of the instances to which 
the averments of the pleadings refer are sufficient to justify a bill 
of particulars. A requirement that a bill shall be furnished 
specifying particular times and places at which bronchitis, etc., 
occurred is not an abuse of discretion. But a bill of particulars 
should not be made the instrument of injustice, and should be 
modified if necessary upon a proper showing to the court order- 
ing the same. 

Millwood vs. Wolter, 2 Taunt., 224; see also Hurst vs, Watkis, 1 Camp., 
69, note ; Lovelock vs. Chevely, 1 Holt. (at P.,) 552. 

Dwight et al vs. Germania Life Ins. Co. et al. 

Rep’d Jour’l, p. 125. 


PREMIUM. 


$46.  Lire.—Dividends Prevent Forfeiture in Case of Non- 
payment When.—Evidence of Custom Regarding Over-due—Con- 
struction of Policy Stipulation Regarding Over-due-—Where a 
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mutual life insurance company has in its possession dividends 
standing to the credit of a policy-holder more than sufficient to 
pay an accruing premium at the time it falls due, it is bound so 
to appropriate the money, and may not declare the policy forfeit- 
ed for an alleged failure to pay the premium in question. Where 
& premium upon a policy of life insurance fell due or Saturday, 
January 14, 1871, and payment was tendered on the following 
Monday morning: Held, that evidence to prove a custom'of life 
insurance companies, doing business in Philadelphia, to receive 
premiums within a reasonable time after they fall due, provided 
the assured remains in usual health, notwithstanding a forfeiture 
clause in the policy, is admissible. It is competent for a life in- 
surance company to stipulate that premiums received after the 
day on which they fall due are received as acts of grace, and do 
not control the future action of the company. It is settled that 
the conditions annexed to a policy are as much a part of the con- 
tract as though incorporated in the instrument. 

1 Hen. Black., 254; T. R., 710; 6 Cowen, 576; Fire Ins. vs. William- 
son, 2 Casey, 196 ; Trask vs. State Mutual, 5 Id., 198; Inland Ins. Co. vs. 
Stauffer, 9 Id., 379 ; Desilver vs. Ins.Co., 2 Wright, 130; Ins. Co. vs. Gott- 
man, 12 Id,, 151. 

But where such a clause is obscurely printed at the top of a 
blank page,and there is nothing to show at what time it was placed 
there, it cannot be regarded as a condition of the policy, but is, 
at most, a qualification of receipts to be thereunder written ; and 
in a case where no receipts were written upon the policy, evi- 
dence to show the previous course of dealing with the insured as 
to the receipts of over-due premiums is admissible. 

Brittan vs. Barnaby, 21 How., 536. 

Girard Life Ins. Ann. & T. Co. vs. Mut. Life Ins. Co. 

Rep’d Jour’, p. 257. Pa. 8. C. 


$47. Lire.—Lffect of Refusal to accept Note for According to 
terms of Policy.— Offer of Paid-up Pclicy.—Where, by the terms 
of the contract, a premium on a life policy is payable half in 
cash and half in note, a notification by the company, through its 
agent, that it would not accept a note, as it had done before, but 
that the full premium must be paid in cash, is a violation of the 
contract, which excuses from a formal tender of the premium 
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thereafter, unless the insured had reason to believe, from its con- 
duct, that the company would accept a tender in accordance with 
the terms of the contract. If, under such circumstances, the as- 
sured afterwards offered to accept a paid-up policy, and the 
company never accepted the offer, it is liable on the original pol- 
icy. 

Hight & Handy vs. Continental Life Ins. Co. 

Rep’d Jour’l, p. 223. Inp, U.S. C. OC. 


PREMIUM NOTE. 


§ 48. Fire.—Non-payment of Assessment Invalidates Policy 
when.— Validity of Assessment.—The policy in a mutual company 
expressly stipulated that in case any assessment on the note 
given for the cash premiums or any part thereof should remain 
unpaid and past due at the time of a loss, the policy should be 
void, and the application contained a like provision. The in- 
sured at the time of loss had neglected to pay an assessment of 
which he had received due notice. Held, that the company was 
not liable if the assessment was authorized. Held, that in the 
absence of valid evidence to the contrary, the assessment must 
be assumed to have been properly made, and it wasjnot neces- 
sary for the company to carry all its books and papers to a dis- 
tant county to prove from them the necessity of such an assess- 
ment, when the objection was raised for the first time at the trial 
under the general issue. 


Southern Mut. Life Ins. Co. vs. Taylor. 
Rep’d Jour’l, p. 208. 


PROOFS OF DEATH. 


$49. Lire.—In Case of Two Policies on one Life.— Objections 
Must be Prompt.— Objections on Account of Non-payment of Pre- 
mium a Waiver.—Where an insurance company issues two poli- 
cies upon the life of the same person, it is not necessary for the 
representatives of the insured to furnish separate proofs of death 
under each policy unless so stipulated in the contract. Even if 
the circumstances are such as to justify a company ir refusing 
proofs of death upon the faith of which they had already paid 
one policy, they must make their objections promptly, and where 
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they fail to do so until after a case has been before three juries, 
and has once been argued before the Supreme Court, they are 
too late. 

Etna F. Ins. Co. vs. Tyler, 16 Wend., 385; Ins. Co. vs. Schrefiler, 6 
Wright, 188 ; McMasters vs. Ins. Co., 25 Wend, 379, 16 Id., 401 ; Ins. Co. 
vs. Lawrence, 10 Peters, 507 ; Rogers vs. Ins. Co., 6 Paige, 583 ; Lewis vs. 
Ins. Co., 52 Maine, 492 ; Miller vs. Ins. Co.,2 E. D. Smith, 268; Savage 
vs. Ins. Co., 4 Bosworth, 1; Blake vs. Ins. Co., 12 Gray, 265 ; Noyes vs. 
Ins. Co., 30 Vermont, 659; Norwich vs. Ins. Co., 6 Blatchford C. C. R., 
241; Francis vs. Ins. Co., 6 Cowen, 404; Angell on Fire and Life Insur- 
ance, 3 244; O’Neil vs. Ins. Co., 3 Comst., 122; Francis vs. Ins. Co., 1 
Dutch., 78; Schenk vs. Ins. Co., 4 Zabriskie, 447; Vose vs. Robinson, 9 
Johnson, 192. 

Where an insurance company resists the payment of a policy 
on the ground that it has been forfeited for non-payment of pre- 
miums, there is, according to the contention of the company, no 
policy in existence, and it cannot, therefore, fairly demand proofs 
of death under a non-existent policy. 

Franklin Ins. Co, vs. Coates, 14 Md., 285; McComas vs. Ins. Co., 56 
Mo., 573. 

Girard Life Ins, Ann® & T. Co. vs. Mut Life_Ins." Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Cireuit Court, Winnebago County. 


WAKEFIELD, er at. 
Us. 


ORIENT INS. CO. or Harrrorp, Conn.* 


A continuing warranty in a policy of insurance, the breach of which (whether 
injurious to the insurer or not) avoids the policy, being in the nature of a 
forfeiture, must be construed as strongly against the insurer, and as favor- 

f° ably for the insured, as its terms will reasonably permit. 

A fire insurance policy declares that if the premisesshall become vacant “‘ with- 
out immediate notice to the company, and indorsement made on the policy,” 
the contract of insurance shall become void. It then provides that the in- 
surance ‘may also be terminated at any time at the option of the company, 
by giving a written notice to that effect to the insured,” and that ‘in such 
case the assured shall be entitled to claim a ratable proportion of the pre- 
mium,” ete. 

Held, that the indorsement here mentioned cannot be construed to be an indorse- 


—_— 


* Opinion filed December 17, 1880. Syllabus by State Reporter. 
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ment of the consent of the company to a continuance of the insurance dur- 
ing such vacancy, but merely of the fact that notice of the vacancy has been 
given. 

Held, that where such a notice has been promptly given, if the company would 
relieve itself from further liability on the policy, it must notify the insured 
of its option to do so, and return the unearned part of the premium. 


The want of such notice from the insurer to the assured is not waived or cured 
by knowledge on the part of the assured that the insurer’s agents had gen- 
eral instructions not to carry policies in, such cases. 


Fincu & Barzer, for Respondents. 
J. W. Luss, for Appellant. 


Tayzor, J. 

This is an action to recover upon a policy of insurance upon a 
dwelling-house. At the time of the fire the dwelling-house insured 
was vacant and unoccupied, and had been for two months. The evi- 
dence shows that at the time of the fire the policy was, and had been 
for a year or more, in the possession of the agents of the company, 
kept by them for the use and benefit of the owners thereof ; that 
amongst other conditions in the policy were the following : “If the 
premises insured shall at any time during the life of this policy be- 
come vacant, by the removal of the owner or occupant, without im- 
mediate notice to this company, and indorsement made on the policy, 
this insurance shall be void and of no effect. This insurance may al- 
so be terminated at any time, at the option of the company, by giving 
a written notice to that effect to the insured. In such case the as- 
sured shall be entitled to claim a ratable proportion of the premium 
for the unexpired term for which the policy was to run.” 

The evidence showed that at the time the insured premises became 
vacant the insured notified the company’s agents of that fact, and 
that no indorsement of any kind was made on the policy after such 
notice and before the loss ; that no written notice was given by the 
company or its agents to the insured that the insurance was termi- 
nated, or that the company considered the policy void on account of 
such vacancy. Whether the agents of the company notified the as- 
sured orally that the policy was void, or that they should consider it 
void on account of such vacancy, absolutely or during the time of 
such vacancy, was a disputed question, and was submitted to the jury 
as a question of fact upon the whole evidence. The real point of dif- 
ference between the parties is as to the construction of the condi- 
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tions of the policy above cited. The learned counsel for the appel- 
lant insists that the true construction of the condition first above 
quoted is that the policy is void “if the premises become vacant dur- 
ing its life, and the insured does not give immediate notice of such 
vacancy, and procure the consent of the company, either indorsed 
upon the policy or otherwise, that the policy shall remain valid not- 
withstanding such vacancy.” He treats the condition as rendering 
the policy void by reason of the fact that a vacancy of the premises 
has occurred ; and if the insured desires to continue the policy not- 
withstanding the vacancy, he must give immediate notice and get the 
company’s consent to such vacancy. 

The learned counsel for the respondent contends that the true con- 
struction is that a vacancy does not of itself avoid the policy, but 
that two things must concur to avoid it, viz, a vacancy, and a failure 
on the part of the insured to give immediate notice to the company 
of the fact that the premises are vacant ; that, when the assured has 
done this, he has Gone all that he can do under the condition, and 
that it then becomes the duty of the company either to declare the 
policy terminated, under the second condition, above quoted, or to 
make such other indorsement upon the policy as may be agreed upon 
by the parties. And this latter construction is the one adopted by 
the learned circuit judge before whom the action was tried. He in- 
structed the jury upon this question as follows: “ There is no dis- 
pute but what the house was vacant ; there is no dispute but that 
the agents of the company had notice from Mr. Wakefield that the 
house was vacant. Mr. Wakefield having given that notice, it was at 
the option of the company whether they would continue to carry the 
insurance on that house during the vacancy, or the want of occupa- 
tion, or not. They had the right to refuse to carry that insurance 
during that want of occupancy, but if they wished to repudiate it, 
or cancel it, and not be responsible upon it, they must give notice 
according to the contract in writing of their refusal to do so. I said 
that, in order to avoid liability after being notified that the house was 
vacant, they must give the insured notice that they will not be re- 
sponsible upon that policy in consequence of that being so. The 
notice by the contract was required to be given in writing.” This 
instruction was duly excepted to by the appellant, and it is insisted 
that it was clearly erroneous. The learned circuit judge afterwards 
instructed the jury that, although the contract required the company 
to give notice in writing, yet, if a parol notice was given by the com- 
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pany, or its agents, that they refuse1 to carry the insurance during 
the want of occupancy, and the insured did not insist on having a 
written notice, he waived his right to such written notice, and the 
plaintiff could not recover.” 

After a careful examination of the evidence as presented by the re- 
cord, we cannot say that the evidence does not support the verdict if 
the instructions of the learned circuit judge are correct. It is in- 
sisted by the learned counsel for the appellant that because the in- 
sured admitted on the trial that the agents for the company had in- 
formed him “that they were notified not to carry insurance on vacant 
buildings,” they could not if they were so disposed continue the pol- 
icy after the insured buildings became vacant. It is possible that this 
might be so if, under the conditions of the policy, it became void by 
the mere fact that the buildings were vacant or unoccupied. But it 
is unnecessary to decide this question if the construction given to 
the policy by the learned circuit judge is correct. If that construc- 
tion is correct, then the policy does not become void on the happen- 
ing of non-occupation and immediate notice thereof, but upon notice 
given by the company to the insured that it terminates the risk on 
account of such non-occupation. The want of such notice is not 
waived by knowledge on the part of the insured that the agents were 
instructed generally not to carry policies in such cases. If the policy 
required a notice to be given to the assured, an instruction by the 
company to its agents to give such notice in every case which oc- 
curred, cannot be set up as a reason for not giving a notice in any 
case. We think the case must turn upon the correctness of the in- 
structions given to the jury by the learned circuit judge, and if they 
are correct then the judgment must be affirmed ; otherwise it must 
be reversed. We are inclined to hold that the construction given to 
the policy by the learned circuit judge is the true construction ; that 
such construction is dictated by justice and fair dealing, and is not 
inconsistent with the language used by the company. 

Keeping in view the rule of law, well established by the decisions 
of this and all other courts, that a continuing warranty in a policy of 
insurance, the breach of which avoids the policy irrespective of the 
question whether any damage or injury is sustained by the company 
by reason of such breach, is in the nature of a forfeiture, and must 
therefore be construed most strongly against the insurer, and most 
favorably to the insured. See Lowe vs. Hyde, 39 Wis., 345 ; Lyman 
vs. Babeock, Jd., 503 ; Morse vs. Ins. Co., 30 Wis., 534, 540 ; Apple- 
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ton Iron Co. vs. B. A. Ass. Co., 46 Wis., 23, 32; Ins. Co. vs. Wright, 
1 Wall., 468 ; Western Ins. Co. vs. Cropper, 32 Pa. St., 351 ; Hoff- 
man vs. Ins. Co., 32 N. Y., 414 ; Clinton vs. Ins. Co., 45 N. Y., 454, 
464 ; Livingston vs. Stickles, 7 Hill, 255 ; Cullen vs. Springfield Ins. 
Co,, 1 Sum., 43, 44 ; Breasted vs. Farmers’ Loan & Trust Co., 4 Seld., 
305 ; Yeaton vs. Fry, 5 Cranch, 341 ; Nat. Bank vs. Ins. Co., 5 Otto, 
(U. S.), 678 ; Smith vs. Ins. Co., 32 N. Y., 399; Boon vs. Aitna Ins. 
Co., 40 Conn., 586 ; Schunck vs. The G. W. & W. F., 44 Wis., 369. 
We think the construction given by the learned circuit judge to 
this condition is neither unreasonable nor forced. This construction 
does no injustice to the company. If, after having notice of the 
non-occupancy, the company does not desire to continue the risk, 
there is no hardship in requiring it to give notice to the insured 
that it elects to determine the risk and return to the insured a 
just portion of the unearned premium. The other construction 
avoids the policy for non-occupancy, with or without notice, and 
forfeits the unearned premium for the benefit of the company. 
And in a case like the present, where the premium is paid for 
three years, if a vacancy should occur within a month of the date 
of the policy, the company would be permitted to retain the pre- 
mium paid for a three-year risk, without carrying the risk but a single 
month. There would be some justice in enforcing a forfeiture of this 
kind, if such forfeiture depended upon an act to be done or not 
to be done by the party insured. In such case the wrongful act, or 
neglect to act, would be the fault of the insured ; but in a case like 
the present, the non-occupancy of the insured premises is usually 
without any fault of the insured, and sometimes unavoidable. If 
the insurer seeks to avoid a policy, and retain the premium 
without earning the same, and without the fault of the insured, 
he ought to be able to show that such forfeiture is clearly stipu- 
lated for in the contrac He is in no position to invoke a lib- 
eral construction of the contract in his favor to bring about such a 
result. 

Had the words, “and indorsement made on the policy,” been 
omitted from the condition, so that it would have read, “if the 
premises insured shall at any time during the life of this policy be- 
come vacated by the removal of the owner or occupant without in- 
termediate notice to this company, this insurance;}shall be void,” 
there could be no doubt that the construction given to it by the 
learned circuit judge would have been its only jrational interpreta- 
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tion. If we leave the words in, “and indorsement made on the pol- 
icy,” still the literal and grammatical construction would have been 
the same, and the indorsement spoken of would have been complied 
with by indorsing on the policy the fact that such notice had been 
given. Suppose, in this case, upon receiving notice of non-occu- 
pancy, the agents of the company had indorsed on the policy the 
fact that on that- day they had received notice of such non-occu- 
pancy, and made no further statement, either to the insured or on 
the policy, it is quite clear to us that the company could not have 
claimed the policy was avoided by such non-occupancy ; the con- 
dition of the policy would have been literally complied with, and the 
risk would have continued until such time as the company or its 
agents had given notice that it was terminated under the second con- 
dition above quoted. 

It is insisted by the learned counsel for the appellants that such 
construction is unjust to the insurer, and clearly contrary to the 
meaning of the condition ; that the words, “and indorsements made 
on the policy,” mean that the insured musi procure the consent of 
the company to be indorsed upon the policy that the risk shall con- 
tinue notwithstanding such vacancy, otherwise the policy is void. 
We do not think the rules of law require or éven permit such con- 
struction, when it will work the forfeiture of the unearned premium ; 
and the other construction saves to the company all its just rights 
without unnecessarily prejudicing the equal right of the insured. 
We think there is evidence on the face of the policy itself that such 
was not the intention of the company, or if it was their intention, 
they have failed to express it. In five instances in this policy, where 
it_is agreed that the consent or agreement of the company shall be 
obtained in order to continue the risk after the happening of certain 
things specified, it is expressly stated that such agreement or assent 
of the company shall be obtained. Two of these instances occur 
immediately before, and three after, the condition which is to be con- 
strued in this case. The first is as follows: “This company shall 
not be liable for loss or damage by fire to or in any manufacturing 
establishment running in whole or in part over or extra time, or 
nights, nor if it shall cease to be operated, unless by special agree- 
ment indorsed on this policy.” Second. “The generating or evap- 
orating within the building, or contiguous thereto, of any substance 
for a burning gas, or the use of gasoline for lighting, is prohibited 
under the policy, unless permitted in writing hereon.” Third. This 
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condition prohibits all further insurance “not consented to by this 
company in writing, and mentioned in or indorsed in this policy.” 
Fourth. “This policy shall not be assignable before or after loss, 
without the consent of the company expressed by indorsement made 
thereon.” Fifth. “And in case of the commencement of procedings 
for the foreclosure of a mortgage, by entry or otherwise, or the levy 
of an execution or attachment, or possession by another of the sub- 
ject insured, without the consent of this company indorsed herein, 
this insurance shall immediately cease.” 

These instances show very clearly that when the company stipu- 
lated that the policy should be void after the happening of certain 
things, unless the company consents to continue it, the fact that such 
consent must be obtained and indorsed upon the policy is clearly 
stated, and nothing is left to implication or for construction. If the 
company intended that non-occupation should avoid the policy, un- 
less the written consent of the company continuing the risk was ob- 
tained and indorsed thereon, it would have been an easy matter to 
have so expressly stated in the condition mentioned; and the fact 
that in all other like cases in the policy it is so expressly stated, is, 
to say the least, some evidence that such was not the intention of the 
company in this latter case. There is nothing in this policy which 
indicates to the insured that the policy would be void if the premises 
should at any time become vacant or unoccupied, except the condi- 
tion above mentioned. The property insured is not described as an 
“occupied dwelling-house,”’ but simply as a “ dwelling-house.” 
There is nothing, therefore, in the description which bound the in- 
sured to keep the premises occupied; and, as the condition men- 
tioned only requires the insured to give immediate notice of non-oc- 
cupancy, without declaring that such non-occupancy shall of itself 
avoid the policy, we think the court below properly held that the 
object of requiring such notice from the insured to the company was 
accomplished by the receipt of the notice itself. When the company 
has knowledge of the non-occupancy of the insured premises, it may 
then, in its discretion, terminate the policy ; but, to do so, it must 
notify the insured that it has elected to terminate the same, and must 
then refund a just portion of the unearned premiums. 

We approve of the views of the court in the case of Boon vs. Ait- 
na Ins. Co., 40 Conn., 586, and consider them peculiarly applicable 
to the case presented by the appellant in this case. In that case the 
court say : “To this it should be added that it is the duty of an in- 
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surance company, seeking to limit the operation of its contract of 
insurance by special provisions or exceptions, to make such limita- 
tions in clear terms, and not leave the insured in a condition to be 
misled. The uncertainties arising from provisos, exceptions, qualifi- 
cations, and special conditions in or indorsed upon policies, have 
been often condemned ; and such special modifications are justly 
characterized as traps to deceive and catch the unwary. An insured 
may be reasonably held entitled to rely on a construction favorable 
to himself, when the terms will rationally permit it.” Interpreting 
this policy by the rule above stated, we think the learned circuit 
judge gave it its proper construction. 
The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas, No. 3, of Philadelphia County. 


GIRARD LIFE INS., ANNUIT¥, AND TRUST CO., 


ADMINISTRATOR OF Epwarp MaaarGe, 
US. 


MUTUAL LIFE INS. CO., or New Yorx.* 


Where an insurance company issues two policies upon the life of the same per- 
son, it is not necessary for the representatives of the insured to furnish sepa- 
rate proofs of death under each policy unless so stipulated in the contract. 

Even if the circumstances are such as to justify a company in refusing proofs of 
death upon the faith of which they had already paid one policy, they must 
make their objections promptly, and where they fail to do so until after a 
case has been before three juries, and has once been argued before the Su- 
preme Court, they are too late. 

Where an insurance company resists the payment of a policy on the ground 
that it has been forfeited for non-payment of premiums, there is, ace -ording 
to the contention of the company, no policy in existence, and it cannot, 
therefore, fairly demand proofs of death under a non-existent policy. 


Where a mutual life insurance company has in its possession dividends standing 
to the credit of a policy-holder more than sutticient to pay an accruing pre- 
mium at the time it falls due, it is bound so to appropriate the money, and 
may not declare the policy forfeited for an alleged failure to pay the pre- 
mInium in question. 

Where a premium upon a policy of life insurance fell due on Saturday, January 
14, 1871, and payment was tendered on the following Monday morning : 

Held, (reversing the ruling of the court below,) that evidence to prove a custom 
of life insurance companies, doing business in Philadelphia, to receive pre- 
miums within a reasonable time after they fall due, provided the assured re- 
mains in usual health, notwithstanding a forfeiture clause in the policy, is 
admissible. 

It is competent for a life insurance company to stipulate that premiums re- 
ceived after the day on which they fall due are received as acts of grace, and 
do not control the future action of the company, but where such a clause is 
obscurely printed at the top of a blank page, and there is nothing to show 
at what time it was placed there, it cannot be regarded aga condition of the 


* Decision;ren‘lered Jan. 24, 1881. From Weekly Notes.) 
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policy, but is, at most, a qualification of receipts to be thereunder written ; 
and in a case where no receipts were written upon the policy, evidence to 
show the previous course of dealing with the insured as to the receipt of 
over-due premiums is admissible. 


Case, by the Girard Life and Trust Company, administrator of 
Edward Magarge, deceased, to the use of Sarah R. Magarge, against 
the Mutual Life Insurance Company, of New York, upon a policy of 
life insurance issued by the defendants upon the life of plaintiff's in- 
testate on April 14, 1863, for $10,000. 

The case was originally tried before Lynd, J., on September 20, 
1875, and the plaintiffs were non-suited ; after a motion to take off 
the non-suit had been denied, a writ of error was taken, and the Su- 
preme Court, on February 25, 1878, reversed the judgment and 
awarded a procedendo, (reported 5 Weekly Notes, 173 and 5, Nor., 
236.) ‘ 

A jury was again called, before Yerkes, J., on Oct. 30, 1878, and 
on Nov. 7 following, a verdict for the plaintiff for $14,358.50 was ren- 
dered. Subsequently a rule for a new trial was made absolute, and 
the case was again called for trial Nov. 25, 1879. 

The policy in suit was numbered 28,735, and was for $10,000 ; it 
provided for the payment of a quarterly “premium of $51, to be 
paid on or before the 14th days of April, July, October, and January 
in each year during the continuance of the policy,” and contained a 
provision that “if the said premiums shall not be paid on or before 
the days above mentioned for the payment thereof, at the office of 
the company, then and in every such case the company shall not be 
liable for the payment of the sum assured or any part thereof, and 
this policy shall cease and determine.” 

On the previous trials the defense had been the failure of the as- 
sured to pay the premium due on Jan. 14, 1871. 

At the head of the two inside pages, and over a column prepared 
for receipts of premium, on which, however, no receipts had been 
written, was the following indorsement in small type, occupying 
about two lines : 

“ Receipts heretofore by the company of premiums after the day 
on which they fell due, were by the assured and the company consid- 
ered acts of grace or courtesy, and as forming no precedent in re- 
gard to future payments of premiums on the policy ; and all future 
receipts by the company of premiums after due, are viewed and un- 
derstood by the parties in interest as acts of courtesy of the com- 
pany, and in no case to be considered a precedent or a waiver of the 





1881.] Girard Life Ins. Co., Adm’r, vs. Mutual Life Ins. Co. 259 


forfeiture of the policy, according to the condition expressed therein, 
if any future payment of premium be omitted on the day it falls 
due.” 

It appeared that the company had issued another policy upon 
Magarge’s life, being No. 73,712, for $5,000. After his death blanks 
for proofs of death to be filled by the oaths of the doctor and un- 
dertaker in attendance, etc., were furnished by the company, and 
were properly filled up and filed with the company, who immediately 
paid the $5,000. These proofs were used without objection on the 
former trials, and the usual subpena duces tecum for their production 
on this trial was issued. The circumstances attending the failure to 
produce them are sufficiently detailed in the opinion of the Supreme 
Court (infra). John J. Ridgway, Jr., counsel for the plaintiff, then 
took the stand, and offer was made to prove by him that he fur- 
nished the company with proofs of Magarge’s death. Objected to, 
unless the proofs are shown to be connected with the policy in suit. 
Objection sustained. The witness then testified that he had caused 
copies of the proofs furnished to the company to be prepared, and 
had compared them with the originals, and identified the papers 
shown him as the copies that he had compared. The papers offered 
were, on objection by the defendant, excluded. 

The exceptions to the rulings on this branch of the case are cov- 
ered by the assignments of error, from numbers 1 to 6, inclusive, 
and numbers 17, 18 and 19. 

The plaintiff's testimony disclosed that the company had invaria- 
bly sent notices to the assured a few days before the premiums fell 
due, and that they had omitted to do so in January, 1871; that 
Magarge’s book-keeper tendered payment in full on the Monday fol- 
lowing the Saturday on which the preminm fell due, and it was re- 
fused, and the policy declared forfeited. 

Magarge then filed a bill to enjoin the company from declaring it 
forfeited, and whilst the cause was being argued before a master, 
Magarge died. It was shown that Magarge was in good health in 
January, 1871. 

Counsel then asked George E. Wagner, a witness for plaintiff : 
“Q. What is the custom among life insurance companies doing busi- 
ness in Philadelphia with regard to receiving premiums after they 
are due, if tendered within a reasonable time, and the insured is in 
good health, notwithstanding they are policies containing a clause of 
forfeiture for non-payment on the very day they are due ? ” 
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Objected to ; objection sustained ; exception to plaintiffs. (11th 
assignment.) 

Plaintiff then offered to prove the custom of the company with 
relation to receiving over-due premiums on the policy in suit. Of- 
fer overruled ; exceptions. (Assignments 7th to 10th.) 

Plaintiff then offered to prove that when the premium of $51 fell 
due on Jan. 14, 1871, there was due by the company to Magarge 
$67.72, as his share of the surplus earned during the preceding 
year, and to be divided among the policy-holders, and offered in ey- 
idence a book issued by the defendant, and produced on call by 
their agent, entitled “Mutual Life Rates,” to show that such was 
their custom. Offers overruled ; exceptions. (20th and 22d assign- 
ments.) 

After the plaintiff had closed, the court entered a compulsory non- 
‘suit, which the court in banc subsequently refused to take off, (23d 
assignment.) Plaintiff then took this writ, assigning as error, inter 
alia, the rulings on evidence, and the refusal to take off the non-suit, 
as above indicated. 

The case was argued in the Supreme Court, February 24, 1880, and 
the court ordered a re-argument, which was had Jan. 4, 1881. 


Joun J. Rivaway, Jr., (Dante, Dovererty with him,) for Plaintiff 
an Error. 


The view of the court below on the question of the proofs of 
death was clearly erroneous ; all that the company could in reason 
have demanded was reasonable certainty of the death of Magarge, 
and that the proofs with which they were furnished were sufficient is 
amply evidenced by the fact that they paid one policy upon the 
faith of them. Walsh vs. Marine Ins. Co., 32 N. Y., 427 ; Mason vs. 
Harvey, 8 Exch., 819 ; Taylor vs. Ins. Co., 13 Gray, 434 ; Bliss on 
Life Ins., § 254. 

But the action of the company in this case obviated the necessity 
of furnishing proofs of death at all; for they had, more than a year 
before Magarge’s death, declared the policy forfeited. It would 
certainly have declined proofs of death “under this policy,” as it 
claimed no such policy was in existence. A refusal to pay a policy of 
life insurance on other grounds, is a waiver of the right to proofs of 
death before suit. McMasters vs. Fire Ins. Co., 25 Wend., 379 ; 
Rogers vs. Ins. Co., 6 Paige, 583 ; Lewis vs. Fire Ins. Co., 52 Me., 
492 ; Miller vs. Life Ins. Co., 2 E. D. Smith, 268 ; Vos vs. Robinson, 
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9 Johns., 192 ; Savage vs. Ins. Co.,4 Bosw., 1; Blake vs. Fire Ins. 
Co., 12 Gray, 265 ; Bumstead vs. Fire Ins. Co., 2 Kernan, 81; Tay- 
lor vs. Fire Ins. Co., 9 Howard, 390; O’Neil vs. Fire Ins. Co., 3 
Comst., 122 ; Francis vs. Fire Ins. Co., 1 Dutch., 78 ; Schenck vs. 
Fire Ins. Co., 4 Zab., 447; Fire Ins. Co. vs. Coates, 14 Md., 285 ; 
Angell on Fire and Life Ins., § 244. 

From the testimony on this branch of the case it sufficiently ap- 
peared that the original proofs of death were out of the jurisdiction 
of the court, and this was sufficient to make the copies admissible. 
Carland vs. Cunningham, 1 Wr., 228 ; Starkie on Evidence, 571 ; 
Ralph vs. Brown, 3 W. & S., 395. 

The refusal of the court below to allow evidence of the previous 
dealing between the company and the insured as to the receipt of 
overdue preminms, in spite of the ruling of this court on the former 
writ of error, (5 Nor., 239,) was based on the notice, (for it cannot 
be called a condition,) printed across the inside of the policy so 
nearly illegible that it seems to have escaped the attention of the 
learned counsel for the company until this trial. It is doubtful 
whether this court would sustain this ruling now on account of the 
delay in making the point. Ins. Co. vs. Screfiler, 8 Wr., 269-272. 

But it is objectionable on the ground that the statement in ques- 
tion, by its position, can have formed no part of the contract be- 
tween the company and the insured. Kingsley vs. Ins. Co., 8 Cush., 
393 ; Brittan vs. Barnaby, 21 How., 536. 

Nothing can be more pointed than the language of this court up- 
on this very case. “Ifthe notices were courtesies with forfeit warn- 
ing prods, other acts of the company were opiates. They should 
not give him a notice with one hand and lull him to sleep with the 
other.” Girard Co. vs. Ins. .Co., supra. 

The question as to evidence of the custom of insurance compa- 
nies doing business in Philadelphia has been expressly ruled in our 
favor. Girard Co. vs. Ins. Co., supra; Helme vs. Ins. Co., 11 Sm., 
107. 

That the company should be allowed to declare a policy forfeited 
for non-payment of a premium of $51, when there was due by the 
company to the insured $67.72, would be to give judicial sanction to 
an act of harshness that would quite abrogate the settled principle 
that equity abhors a forfeiture. It is no answer to say that the com- 
pany did not know by the 14th.of January, the amount of the divi- 
dend declared on the 1st of January, which would ultimately be ap- 
propriated to the Magarge policy ; the facts and figures were in their 
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possession, and if they were lax in making their calculations they 
cannot expect that others should thereby be made to suffer. Our 
contention is supported in Hull vs. Ins. Co., 39 Wis., 397; Russam 
vs. Ins. Co., 5 Big., 243 ; Ohde vs. Ins. Co., Id., 145. 


Henry J. McCarruy and Wm. A. Porter, for Defendant in Error. 


A great many unnecessary questions in regard to the proofs of 
death were asked, but the pertinent question, “Where are the 
proofs?” seems to have been overlooked, and it is submitted that 
there was, therefore, no such proof of their loss or destruction as to 
render the copies admissible. 

The stipalation in the policy that receipts of overdue premium 
should be considered acts of grace, took the case out of the line of 
Girard Co. vs. Ins. Co., (supra,) and Helme vs. Ins. Co., (supra,) and 
rendered the evidence offered as to the previous dealing of the com- 
pany inadmissible ; and that this stipulation was part of the contract 
is abundantly sustained. Kensington Bank vs. Yerkes, 5 Nor., 227; 
Fire Association vs. Williamson, 2 Cas., 196 ; Desilver vs. Ins. Co., 2 
Wr., 130 ; Trask vs. Ins. Co., 5 C., 198. 

The testimony of Wagner would have been insufficient to fix the 
custom of receiving overdue premiums upon this company in such a 
manner as to satisfy the rulings of this court. Burger vs. Ins. Co., 
21 Sm., 424 ; Adama vs. Ins. Co., 26 Id., 414. 

Finally, the company had no right to assume that Magarge de- 
sired to have his dividend applied to the payment of his premium ; 
the money was his to appropriate, and the company would not have 
been justified in doing so for him. 


Paxson, J. 

This record presents some questions which were not considered 
when the cause was here upon a former writ of error, (see 5:Norris, 
236.) The assignments are too numerous to be discussed in detail, 
without extending this opinion to an unreasonable length. I will 
endeavor as briefly as is consistent with the importance of the case, 
to indicate the principles upon which it should be ruled. 

The first question relates to the proofs of death furnished the de- 
fendant. It is necessary to a proper understanding of this matter 
that the facts, as they occurred at the trial, should be stated. The 
defendant was a foreign corporation, having its principal place of 
business in the city of New York. It had a branch office in the city 
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of Philadelphla, and anagent there. It had issued two policies upon 
the life of Edward Magarge, deceased, one of them, No. 73,712 for 
the sum of §5,000, the other, No. 28,375, for $10,000. The former 
policy was paid soon after Mr. Magarge’s death ; payment of the lat- 
ter was resisted, and forms the subject of the present contention. 
The defense was the non-payment of the premium on the day it be- 
came due. The facts are, that a quarterly premium of $51 fell due 
upon January 14, 1871, which was neither paid nor tendered on that 
day ; that on the 16th of the same month, the full amount of said 
premium was tendered in cash, refused by the company, and the pol- 
icy declared forfeited. 

Upon the trial in the court below, the plaintiff, after giving in evi- 
dence the policy in suit, called upon defendant’s counsel to produce 
the “notice and proofs of death of Edward Magarge given to de- 
fendant and filed in defendant’s office.” To this call defendant’s 
counsel replied, “there are no proofs of death under this policy.” 
The plaintiff then called William N. Lambert, agent of the defend- 
ant, who admitted that a subpoena duces tecum had been served upon 
him, to produce the books and papers relating to this case ; that he 
informed the person who served the subpeena, that he would produce 
the papers ; that the proofs of death had been furnished under pol- 
icy, No. 73,712, which had been paid, that the proofs were filed by 
us, (the agents,) in the office of the company in New York, and were 
brought on here for the trials of this case ; that the witness did not 
know where the proofs were, but supposed them to be in the hands 
of the counsel of the company. The plaintiff then called the de- 
fendant’s counsel to the stand, and the result of his somewhat ex- 
tended examination may be embodied in a single question and an- 
swer : 

“Question. Have you in your possession proofs of the death of Ed- 
ward Mazarge, that were filed with the defendant company ? 

“ Answer. I have not in my actual possesssion, nor had I when the 
subpcena was served. upon me within a few minutes, any proofs of 
death of Edward Magarge, and I never have had in my possession 
any proofs of the death of Edward Magarge, which purported to re- 
late to the policy now in suit.” Some other questions were then 
asked of the counsel, a portion of which it would have been in bet- 
ter taste to have omitted, and then we have this inquiry : “ Where 
are those papers and those proofs of death you had at the last trial ?” 
This question was objected to, and, according to the bill of excep- 
tions, remained unanswered. The plaintiff then called John J. Ridg- 





264 Report of Decisions. [ April, 


way. Jr., whose testimony is so important that I give it in extenso, 

“T knew Edward Magarge. I knew of his death on the 21st of 
February, 1872. I called at the company’s office, and informed them 
of Magarge’s death. They gave me three blanks to have filled up 
and sworn to by a friend of Margarge’s, the doctor who attended 
him in his last illness, and the undertaker who buried him. I either 
filled them up or caused them to be filled up, but they were filled up, 
and returned in proper form tothe company, sworn to by the parties 
as directed. 

“Question. Did you ever obtain the original proofs of death from 
Judge Porter ? 

“ Answer. I did, and had a copy made of them. I can swear 
that those (witness here points to the papers) are true copies, made 
by Mr. McAdam, who is in my office, and compared by me, of the 
proofs of death of Edward Magarge, furnished to defendant. There 
have been some papers attached.” 

I quote further from the bill of exceptions. 

“Copy of proof of death of Edward Magarge offered in evidence 
as identified by witness (marked Exhibit A.) Objected to. Objec- 
tion sustained, because the paper itself shows that it referred to an- 
other policy. Exception to plaintiff. 

“ Plaintiff now offers’ in evidence, the identified copies containing 
statements o: doctor, friend, and undertaker, all certified under oath, 
being copies of the proofs of death of Edward Margarge, sworn to 
by doctor March 6, 1872, by the friend on March 9, 1872, and the un- 
dertaker’s statement sworn to February 29, 1872.” Papers Nos. 1, 
2, and 3 of Exhibit A. “Offer overruled unless it be shown they 
were furnished under the special policy in suit. Exception to plain- 
tiff.” 

It will be observed the court below placed the exclusion of this evi- 
dence upon the sole ground that the proofs were not furnished un- 
der the policy in suit. 

No evidence appears to have been offered upon this point. Mr. 
Ridgway, who furnished the proofs, does not say under which policy 
they were made. There is nothing upon the face of the papers, copies 
of which are printed in the paper book, to indicate under which pol- 
icy the proofs were furnished, except a reference in the “ friend’s 
statement ” to the number and amount of the policy which the com- 
pany paid, and an indorsement, evidently by an officer of the com- 
pany, of the number (73,712) on the back of the papers. 

It appears to have been assumed by the company and the court 
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below, that it was necessary for the plaintiff to have made separate 
proofs of death under the policy in suit, notwithstanding the admit- 
ted fact that such proofs had been furnished,which the company had 
accepted, and under which it had paid the $5,000 policy. 

It is undoubtedly competent for a company to contract with the 
assured, that, in case they issue more than one policy on his life, 
separate proofs shall be furnished under each policy in case of his 
death. There was no such contract here. The policy provides for 
the payment of the sum thereby insured “in sixty days after due no- 
tice and proof of the death of the said Edward Margarge.” Upon 
the death of the insured, the company were entitled to notice and 
due proof thereof. The plaintiff having once made such proof, there 
was no object in proving it again, and the company had no right to 
demand second proofs. The assured was dead, not under one policy 
but under both ; the fact had been communicated to the company, 
with the cause of death, and all the circumstances connected there- 
with they desired to know, and as to which it was important they 
should be informed, A demand that all this should be repeated, 
merely because two policies had been issued upon Mr. Magarge’s life, 
is as unreasonable as it is foreign to the contract between the 
parties. 

Had the different policies called for different modes of proof, there 
would have been more force in the demand for proofs under each 
policy. Such is not the case, however, and if it were, it was too late 
for the company to insist upon this point. Mr. Magarge had been 
dead for years; the case had been tried three times before in the 
court below, and once here. Upon the previous trials, these same 
proofs of death had been produced by the company, and used with- 
out objection. If for any reason the proofs were defective, or were 
not in conformity with the policy in suit, it was the duty of the com- 
pany to have so notified the plaintiff. The rule in this respect was 
accurately laid down by Chancellor Walworth in Atna Fire Ins. Co. 
vs. Tyler, (16 Wend., 385.) “Good faith on the part of the under- 
writers requires that, if they mean to insist upon a mere formal de- 
fect of this kind in the preliminary proofs, they should apprise the 
insured that they consider them defective in that particular, or to put 
their refusal to pay upon that ground, as well as others, so as to give 
him an opportunity to supply the defect before it could be too late ; 
and if they neglect to do so, their silence shoyld be held a waiver of 
such defect in the preliminary proofs, so that the same shall be con- 
sidered as having been duly made according to the condition of the 
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policy.” (To the same effect are Ins. Co. vs. Schrefiler, 6 Wright, 
188 ; McMasters vs. Ins. Co., 25 Wend., 379 ; 16 Id., 401 ; Ins. Co. vs. 
Lawrence, 10 Peters, 507 ; Rogers vs. Ins. Co., 6 Paige, 583 ; Lewis 
vs. Ins. Co., 52 Maine, 492; Miller vs. Ins. Co., 2 E. D. Smith, 268 ; 
Savage vs. Ins. Co., 4 Bosworth, 1; Blake vs. Ins. Co., 12 Gray, 265 ; 
Noyes vs. Ins. Co., 30 Vermont, 659 ; Norwich vs. Ins: Co., 6 Blatch- 
ford C. C. R., 241; Francis vs. Ins. Co., 6 Cowen, 404 ; Angell on 
Fire and Life Insurance, § 244; O’Niel vs. Ins. Co., 3 Comst., 122; 
Francis vs. Ins. Co., 1 Dutch., 78 ; Schenck vs. Ins. Co., 4 Zabriskie, 
447 ; Vos vs. Robinson, 9 Johnson, 192.) 

Aside from this, the proofs referred to were not essential. The 
plaintiffs had proved the death of Mr. Magarge. Further they were 
not bound to go. The defendant company denied all liability under 
the policy. They had declared it forfeited months before the death 
of the assured. Their position was, that as to the assured there was 
no policy. It was precisely as if they had denied ever having issued 
one. How then could they call upon the representatives of the as- 
sured to furnish proofs of death “under the policy?” It was held 
in the Franklin Insurance Co. of Philadelphia vs. Coatus, (14 Md., 
285,) that “ the refusal of an insurance company to pay the amount of 
the loss, upon the ground that they were not upon the risk, is a 
waiver of the preliminary proofs required by the policy.” The same 
doctrine was held by the Supreme Court of Missouri, in McComas 
vs. Ins. Co., (56 Mo., 573,) where it was ruled that, “Ina suit on a 
policy of life insurance, where the company in its defense denied all 
responsibility, and refused to pay anything, such defense amounts to 
a waiver of notice and proof of death, and where such defense is in- 
terposed to a suit on a policy, which requires the insurance to be paid 
within sixty days after notice and proofs of loss, the same will be 
held due at that period after his death.” We regard this as set- 
tled law. 

Another important question is, the right of the company to forfeit 
the policy. This is raised by the 20th assignment, and as it under- 
lies some of the other points involved I will consider it out of its 
order. 

The plaintiff offered to prove, “that upon January 1, 1871, the 
surplus of defendant company for the year 1870 was divided among 
the policy-holders of the company, and that this policy now in suit 
was then entitled to the sum of $67.72, which appears by the books 
produced by the witness to the credit of that policy ; and that 
the previous divisions of surplus or annual dividends due to this 
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policy were more than the quarterly premiums due in January of 
each year ; also to show how Magarge was in the habit of using 
those dividends in payment of his premiums.” 

As before stated, a quarterly premium fell due January 14, 1871. 
It was tendered on the 16th, and refused, whereupon the company 
declared the policy forfeited by reason of its non-payment. Had 
the company a right so to declare? In considering this point, I 
throw out of the case all question of the right of the assured to pay 
within a reasonable time, after the maturity of the premium by rea- 
son of the previous course of dealing with him by the company. 

This is a matter of exceeding importance to life insurance, in its 
bearing upon the rights of each of the contracting parties The con- 
s.deration of such contracts is the payment of premiums by the as- 
sured, annually or otherwise, as may be agreed upon. Without it, 
the company would not have the means or the power to indemnify 
the family of the assured in case of his death. It is a contract that 
culs for the exercise of the highest good faith on both sides. The 
assured pays his money for indemnity in case of death. The com- 
pany agrees to indemnify in case the premiums are paid as stipulated 
in the policy. It will readily be seen that time is of the essence of 
such a contract. Itis entirely competent for the parties to stipulate 
that, in case the payments are not made on the days and times 
agreed upon, the policy shall be forfeited, nor has the assured who 
neglects to pay a right to complain if the terms of the policy are en- 
forced against him. The law, however, does not favor forfeitures ; it 
never enforces them cheerfully, and will decline to enforce them 
where they are against equity and good conscience. Was it con- 
scionable for the defendant company to forfeit this policy when it 
had in its hands more than enough of the assured’s money to pay 
the quarterly premium due on the 14th of January ? 

To.state the proposition most favorably to the company, suppose 
the assured on the 14th of January had been mortally ill, and for 
that reason had not paid his premium, and instead of tendering it on 
the 16th had died upon that day. Would acancellor have permit- 
ted a forfeiture of the policy, if it appeared the company had more 
than enough of the assured’s money in its possession to have paid 
the premium? What is the ground of the forfeiture? It is that the 
assured, by withholding from the co:mpany the money which he 
agreed to pay, prevents the latter from performing its contract of in- 
demnity with others. It is therefore just that it should not perform 
it with the defaulting assured. If, however, the company has in its 
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possession money of the assured sufficient to cover the default, and 
which it has the right to apply, it has the means to keep its coven- 
ants with others, and why not keep them with the assured? This 
brings us to the question, had the company the right to apply the 
surplus belonging to Mr. Magarge to the payment of the premium 
which became due on January 14th? If it had such right, equity 
will compel such application to prevent the forfeiture. Upon this 
point we have not been furnished with much information by the pa- 
per books, and must take the record as we find it. The evidence re- 
ferred to in the 22d assignment wouldhave given us some light upon 
this subject, and it was error to exclude it. That the book was is- 
sued and published by the company after the date of the policy in 
suit is not material. It was not pretended that it did not apply to 
all policies theretofore issued. Taking the record as it stands, and 
conceding the truth of the offer in the 20th assignment, it is clear 
the company had in its possession on the 14th of January the sum 
of $67.72 in cash belonging to the assured. It was urged that it 
could not have been applied to the payment of the -remium without 
his consent. No sufficient reason had been advanced in support of 
this proposition. Suppose the company had so applied it, could the 
assured have recovered it back? Could not the company have set 
off the unpaid premium in any suit that he could have brought for 
such purpose? It is true, mutual demands do not necessarily ex- 
tinguish each other, but that is not the question here. The true 
point is the power of the company to make the application, and the 
right to set off the premium against asuit for the dividend. It was 
urged that the application of such a rule to the affairs of a large in- 
surance company may seriously embarrass its business. On the 
other hand, the forfeiture of policies for non-payment of premiums, 
when the company has in its possession money suffieient to pay them, 
may seriously embarrass the unfortunate assured. The argument, 
ab inconvenienti, is certainly as strong on the one side as the other. 
As a matter of fact, the consent of the assured to the appropriation 
may be presumed. That he would object to it and thereby forfeit 
his policy is a proposition too absurd to be seriously considered. 
It may be urged that the amount of dividend had not been ascer- 
tained on the 14th of January. If this be so, it does not help the 
company. The dividend had been declared on the first of that mouth, 
and if its precise amount had not been determined by the 14th, it 
was no fault of the assured. It could not have been difficult for the 
company, with its past experience and knowledge of the previous 
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year’s business, to have measured the dividend with reasonable ac- 
curacy. And if doubt existed upon this point, or as to the willing- 
ness of the assured to apply the dividend to the payment of the pre- 
mium, equity and a just regard to his right would require the com- 
pany to seek information as to these matters, before proceeding to 
the harsh measure of forfeiting the policy. The plaintiff offered to 
show that Mr. Magarge had used previous dividends in payment of 
premiums. The company had therefore reason to believe, from its 
prior dealings with him, that he would have desired such applica- 
tion. 

While a court of equity will sustain a forfeiture under some cir- 
cumstances, it will scrutinize the transaction and require that all the 
rights of the assured shall be respected. It is quite possible there 
may be facts which in the judgment of the officers of the defendant 
company justified them in declaring the policy forfeited in this case ; 
yet we are constrained to say, that it is inequitable and against the 
policy of the law to permit an insurance company to forfeit a life pol- 
icy for non-payment of a premium, when such company has in its 
possession the money of the assured to an amount covering the pre- 
mium, and which it has the power to apply to its payment. 

The court below excluded evidence on behalf of the plaintiff offer- 
ed for the purpose of showing the previous course of dealings be- 
tween the defendant and the insured, as to the payment of overdue 
premiums. This point was squarely decided, when the cause was 
here before. It was said by Justice Trunkey, “no vestige of reason 
is discoverable for refusing the premium tendered the second day 
after it became due.” Under this ruling, the evidence referred to in 
the 7th, 8th, 9th, and 10th assignments of error ought to have been 
received. The learned judge would doubtless have permitted it, had 
not his attention been called to two lines printed upon the policy, 
declaring in substance that all receipts of overdue premiums are acts 
of grace and courtesy on the part of the company, and shall in no 
case be considered a precedent or waiver of forfeiture. 

This clause is peculiar, whether we regard its position onthe pol- 
icy, or its phraseology. It does not appear on the face of the policy, 
nor does the policy refer to it in any manner, as is usual where print- 
ed conditions annexed are made a part of the contract. Nor does it 
appear upon the back of the policy, where it would readily meet the 
eye, but upon the inside, being two lines of printed matter at the top 
of the second or inside page, over the ruled columns intended for the 


entry of the payment of premiums from time to time. No such en- 
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tries were ever made, and the entire page is a blank, save the two 
printed lines referred to, and the printed headings. The phraseology 
is peculiar in this, that it refers to “receipts heretofore by the com- 
pany of premiums after they fell due,” as well as all future receipts 
of premiums, etc. Whether this clause was upon the policy when it 
was issued, does not appear. The learned court below treated it as 
a supplemental agreement. I quote its language: “it is evident 
that it was written after premiums had been received which were 
overdue, and before the 16th of January, 1871, when the last tender 
of premium was made.” Had it been written as the learned judge 
states, there would have been much force in this suggestion, in view 
of its phraseology. But the words are printed, and there was abso- 
lutely nothing in the case to show when they were placed there. Not 
the least remarkable feature of this matter is the fact, that no one, 
not even the defendant or its counsel, appears to have had any 
knowledge of this clause until the case was brought into this court 
upon a second writ of error, when for the first time it was set up in 
the court below as an answer to the plaintiff's allegation, that the 
defendant had lulled the assured into security by the acceptance of 
overdue premiums from time to time. 

It is settled that the conditions annexed to a policy are as much a 
part of the contract as though incorporated in the instrument. (1 
Hen. Black., 254; 6 T. R.,710 ; 6 Cowen, 576 ; Fire Ins. vs. William- 
son, 2 Casey, 196; Trask vs. State Mutual, 5 Id., 198 ; Inland Ins. 
Co. vs. Stauffer, 9 Id., 379 ; Desilver vs. Ins. Co.,2 Wright, 130 ; Ins. 
Co. vs. Gottman, 12 Id., 151.) 

While this line of decisions relates almost exclusively to fire poli- 
cies, the reason of the rule would apply equally well to life policies. 
In the former, however, as is well known, it is the invariable practice 
for the policy to contain a reference to the conditions, and the insur- 
ance is made “ according to the tenor of the conditions hereto an- 
nexed.” While the cases cited do not disclose the fact, it is safe to 
assume it existed in allofthem. The policy in suit contains upon its 
face a condition, authorizing a forfeiture of the policy in case of the 
non-payment of the premium ; and refers to no condition or stipula- 
tion outside of its four corners, excepting the declaration of the as- 
sured made in his application for the policy. It was said by Mr. Jus- 
tice Swayne in Brittan vs. Barnaby, (21 Howard, at page 536 :) “In 
the first place, as loose, indefinite, and dangerous as some of the de- 
cisions in the English and American Reports are, concerning memo- 
randums of this kind, no case can be found in either in which effect 
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has been given to any memorandum which was not on the face or the 
margin of the policy.” This, however, is not authority, for it was not 
the point decided ; but we must regard the effect of a memoran- 
dum, not purporting upon its face to be a condition upon which 
the insurance was effected, printed in an obscure place on the pol- 
icy and in no way referred to in the policy itself, as an open ques- 
tion. There are reasons why it is not necessary to decide it in © 
this case. 

This memorandum can hardly be regarded as a condition of the 
policy. It is more in the nature of a qualification of the receipts 
for the premiums, which were intended to be indorsed on the pol- 
icy from time to time. This was its manifest object. But nosuch 
receipts were indorsed; there was nothing to qualify and nothing 
to which it could attach. In point of fact, the receipts, if any were 
given, were loose receipts. Did they contain any such qualification ? 
We have no evidence upon this point. If they did not, the act 
would be too equivocal to hold the assured to notice that the ac- 
ceptance of overdue premiums would not be drawn into preced- 
ent. Nothing could be better calculated to lull the assured into 
security than the giving of receipts for overdue premiums without 
such warning had, even though the attention of the assured had 
been specially called to the memorandum in question. 

If the defendant company relied upon this clause to enforce its 
forfeiture of the policy and prevent a recovery in this suit, the point 
should have been made at an earlier stage of the proceedings. Hav- 
ing failed to set it up until after at least two trials in the court be- 
low and a hearing in this court, we must regard it as having been 
waived. It is no answer to this, to say that neither the defendant 
nor its counsel knew of the existence of this memorandum until the 
last trial in thé court below. That it was placed upon the policy by 
the company or its authorized agent is too plain to be disputed ; it 
cannot now be permitted to say it did not know of its own act, and 
good faith to the assured required that, if intended as a defence, it 
should have been set up at the earliest moment. To spring it upon 
the plaintiffs now, after all these years of litigation, would be unfair 
to them. To admit such alleged want of knowledge on the part of 
the defendant company as an excuse for this delay, would be espe- 
cially inequitable in view of the fact that it is sought to charge the 
assured with knowledge of the memorandum from its inception. 
We do not think it was a sufficient ground for the rejection of the 
evidence referred to. 
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We are unable to see any error in the exclusion of the evidence 
referred to in the 10th assignment. The offer was not broad enough 
to give it any value as evidence. The mere fact that the witness re- 
ceived no notice of the premium falling due on January 14, amounts 
to nothing. Had there been an offer to show that previous notices 
- had been sent and this one purposely omitted with the design of for- 
feiting the policy, it would have been clearly admissible. “ Forfei- 
tures are odious inlaw * * * and there must be no cast of 
management or trickery to entrap the party into a forfeiture.” 
(Helme vs. Ins. Co., 11 P. F. S., 107.) 

The last question to be noticed relates to the exclusion of the evi- 
dence offered by the plaintiff to show a custom or usage among life 
insurance companies in Philadelphia to receive overdue premiums. 
(See assignments 11th to 16th inclusive ; also 21st.) That such a 
custom may be shown was ruled in Helme vs. Ins. Co., supra, and in 
this case, upon the former writ of error, where it was said by Justice 
Trunkey : ‘‘ Upon the verity of the testimony of Mr. Ashbrook, the 
jury would have been warranted in finding that it is a custom 
among life insurance companies to receive premiums if tendered at 
any time within thirty days of the time they fall due, provided the 
insured is in good health, and that this custom includes policies stip- 
ulating for forfeiture in case of non-payment of premium on the 
day.” Mr. Ashbrook was not called at the last trial in the court be- 
low, but another witness, George E. Wagner, was called to prove the 
custom. Several of the questions put to this witness were objection- 
able, and their exclusion was not error. But we are unable to see 
any sufficient reason why the question referred to in the 15th assign- 
ment should have been excluded. It was as follows: “Does the 
custom apply to policies containing a clause of forfeiture for non-pay- 
ment of premium on the day it is due?” Of course the custom 
sought to be proved must be applicable to contracts of insurance 
such as the one in suit. But applicable in what respect? Manifestly 
in the matter of forfeiture, which was the only point the custom had 
reference to. The question was carefully framed to meet this view 
and it was error to exclude the evidence. 

What has been said sufficiently covers the various assignments of 
error. 

The foregoing may appear inconsistent with my dissent in 5 Nor- 
ris, 236. The case as now presented differs in many of its essential 
features from the one there decided, and as to others my views have 
been modified. 
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The judgment is reversed and a procedendo awarded. 
Gorpon and Green, JJ., being members of the defendant company 
by having insured therein, did not sit. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The broad doctrine is here asserted by the court that a company having 
in its possession dividends to the credit of a policy-holder, is bound to so 
apply them as to prevent a forfeiture, if it has the power; nor is it ne- 
cessary that such dividends should have been declared and actually due to 
the policy-holders. It would also seem to be a fair inference from the 
argument that such power may be presumed to exist in the absence of any 
special limitations prescribed by contract or otherwise. It is true that in 
this case there was an offer of evidence on the part of the insured of a cus- 
tom to apply them in payment of premium, but the decision is not appar- 
ently based simply on this ground. There was also possibly another fea- 
ture of the case which influenced the court, but it is not referred to in the 
opinion. If the forfeiture involved not only the policy but all benefits ac- 
cruing, the insured could have set up no claim whatever for the dividends 
so applied. His only interest in the dividend would arise through the act 
of the company in applying it to the premium. In such case the power of 
the company would be undisputed, and its duty to prevent a forfeiture cor- 
respondingly strong. But such is not the argument of the court. It seems 
to be assumed that the insured would be entitled to the dividend irrespec- 
tive of forfeiture, and the naked question is raised whether the company 
would have power to apply it irrespective of the wishes of the insured. 

To put the question in another shape, suppose the insured had decided to 
let his policy lapse and use his accruing dividend for another purpose ; 
could the company have refused its payment on the ground that it had al- 
ready applied it to continue the policy ? The doctrine laid down by the 
court seems to favor the affirmative. In this respect it goes beyond previous 
decisions concerning the application of dividends to prevent forfeitures. 
Nearly all previous cases in which this question has been raised, have in- 
volved part note policies in which the company held legal obligations of the 
insured in the shape of notes for deferred payments or loans, and the issue 
has been whether the company was not bound to apply credits in its hands 
to relieve against forfeiture on account of a default on the part of the in- 
sured in regard to these obligations. But here was no legal liability what- 
ever. The insured simply had the option of continuing his contract by 
periodical payments. There is indeed one feature in the present case which 
makes it somewhat analogous. The premium in default was not the quart- 
erly payment falling due upon the anniversary of the policy, but an inter- 
mediate payment, which has been held to be a part of the regular annual 
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rate forborne, rather than an independent premium for the quarter. It 
might therefore be argued that the payment of the first installment upon 
the anniversary of the policy was a renewal for the year which would justify 
the company in applying the dividends to continue the insurance through 
the year. But this view does not seem to have been suggested to the court, 
and the decision as it stands favors the broad doctrine that a company with 
credits in its hands though not yet due, is obligated in the absence of special 
restrictions to apply them to prevent a forfeiture and will be protected by a 
court of equity in so doing. 

The views of the court are apparently in conflict with those so recently 
expressed by the New York Court of Appeals in the case of Wheeler vs. 
Conn. Mutual Life Ins. Co. in the February No. of this Journal. It was 
there said: ‘‘The claim of the plaintiff that the moneys in possession of 
the company, belonging to Vose, being dividends on the policies in question, 
should be applied in payment of the premiums falling due, is without merit, 
as such dividends would have been insufficient to pay the premium due even 
if applied. Nor was the company bound to pay such dividends to the in- 
sured, and notify him that the policy was forfeited if not applied. The 
money was never demanded, nor any request made to apply the same ; and 
hence the defendant was under no necnane to apply or to pay the divi- 
dends on account of the premiums.’ 

Turning to previous rulings on this subject, one of the most recent de- - 
cisions was that of Manhattan Life Ins.Co. vs. Hoelzle, 8 Ins. Law Journal, 
226. That was the case of a note policy where as in the present instance 
the premiums were payable quarterly and the company refused to apply 
certain dividend scrip towards a premium. The court charged that if it 
was the custom of the company to so apply it, a refusal wasa waiver of 
forfeiture. ‘This instruction was affirmed by the U. S. Supreme Court by 
a divided vote. But here was a distinct demand on the part of the insured 
sustained by an alleged custom. In the case of Hull vs. Northwestern Mut. 
Life Ins. Co., 5 Ins. Law Journal, 828, the question turned on the construc- 
tion of the contract, and the Supreme Court of Wisconsin held that the 
company was bound by its terms to apply the dividend to the payment of 

‘interest on the notes to prevent forfeiture, notwithstanding it was accus- 
tomed to receive such interest in cash. In the case of Grigsby vs. St. Louis 
Mut. Life Ins. Co., 10 Bush., 310, the Kentucky Court of Appeals laid 
down the broad doctrine that such notes are loans ; the company has no right 
to enforce a penalty of forfeiture for the non-payment of interest on them, 
but must apply dividends or bring7an action at law to recover. But this 
doctrine has been controverted in other States. In Anderson vs. St. Louis 
Mutual Life Ins. Co., 5 Ins. Law Journal, 605; it was held by the U. S. 
Circuit Court of Tennessee that a provision forfeiting for non-payment of 
interest willbe enforced, and where the§ course of business between the 
parties had been to accredit dividends upon outstanding notes and pay the 
interest in cash, such course of business would control the principle of law 
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requiring the dividends to be first credited on the interest, and a failure to 
pay the interest would work a forfeiture even though the dividends were 
sufficient to prevent it. A similar custom was recognized as binding in 
Ohde vs. N. W. Mut. Life Ins. Co., 4 Ins. Law Journal, 702. So in Rus- 
sum vs. St. Louis Mutual Life Ins. Co., 5 Ins. Law Journal, 632, it was 
held by the St. Louis Court of Appeals in opposition to the doctrine in 
Grigsby, that when the policy so stipulates, a failure to pay the interest will 
work a forfeiture. 

While the general doctrine laid in the case of the Mutual Life Ins. Co. 
above, is very broad in its language it would seem after all as if it must be 
viewed in connection with the special facts of that case, rather than the 
enunciation of a general principle applicable to cases where the company had 
no sufficient ground for assuming that the insured would wish his dividends 
applied in a particular way. 


SUPREME COURT OF INDIANA. 


Appeal from the Marion Superior Court. 


AXTNA INS. CO., or Harrrorp, Conn., 
US. 


THOMAS BAKER, er at.* 


The policy insured E. on her interest as mortgagee. The property was after 
the tire repaired by the mortgagor, and the premises were at all times am- 
ple security for the mortgage. The policy was designed by the mortgagee 
to be for the benefit of the mortgagor and herself, the proceeds in case of 
loss to be applied to the mortgage debt. There was an alleged agreement to 
that effect, and previous insurances had been on the interest of the mortga- 
gor payable to the mortgagee. The mortgagee did not discover that this 
policy was different until after the loss, but there was no mistake or fault 
on the part of the company which would allow of its reformation. After- 
wards the mortgagee gave to mortgagor the policy along with a written 
statement addressed to the company setting forth that the insurance was 
for his benefit, which, with a demand for the money, was served on the com- 
pany. 

Held, that the mortgagor was the equitable assignee of the policy and entitled 
to sue in his own name. 


* Decision rendered September 22, 1880. 
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‘Held, that a right of subrogation even if it existed was not precedent to nor 
concurrent with payment, but founded on such payment. 


‘Held, that the alleged agreement between the mortgagor and mortgagee was 
not an executory but an executed agreement, and cannot be objected to by 
the company on the ground that the mortgagee was a married woman and 
incapacitated. Coverture may be pleaded by the femme covert, but not by 
any of her co-parties. 

Held, that the fact that the property was sufficient security after the fire was 


no defense to a policy thus taken out by agreement between the mortgagor 
and mortgagee. 


fdd, that the repairing of the property by the mortgagor was no defense. 


Held, that the company was not entitled to be subrogated to the mortgagee’s 
interest. 


- Judgment affirmed. 


Hawk, J. 

"This was a suit by the appellee, Thomas Baker, as sole plaintiff, 
‘against the appellant and Eleanor D. Ellsworth, who is named as an 
appellee in this court as defendants, upon a policy of insurance exe- 
cuted by the appellant to said Eleanor D. Ellsworth, whereby the 
appellant in consideration of fifty dollars to it paid by the assured, 
did insure the said Eleanor D. Ellsworth against loss or damage by 
fire to the amount of $2,000, for the term of one year on her inter- 
est as mortgagee on a livery-stable building and carriage house at- 
tached, particularly described, situate in the city of Lafayette, Indi- 
ana, owned by the appellee, Thomas Baker, and occupied by one 
George Segar, for livery and sale stable purposes. 

‘The complaint of the appellee, Baker, counting on said policy of 
insurance, contained two paragraphs, and the appellant demurred, for 
the want of sufficient facts, to the second paragraph of said com- 
plaint, which demurrer was overruled by the court, and to this rul- 
ing the appellant excepted. To the separate paragraphs of the 
complaint, the appellant answered in six paragraphs ; of which the 
first and third were general denials, and each of the other para- 
graphs stated affirmative matter by way of defense. 

The appellee, Baker, replied in five paragraphs to the appellant's 
special answers : to the first, third and fifth paragraphs of said re- 
ply the appellant’s separate demurrers for the want of sufficient facts 
therein were severally overruled by the court, and to each of these 
decisions the appellant excepted. 

At the June Term, 1876, of the Superior Court, the issues joined 
were tried before the honorable Samuel E. Perkins, then a judge of 
that court, but at the time of his recent and lamented death the dis- 
tinguished chief justice of this court, who at the appellant’s request, 
apade a special finding in writing of the facts of this cause, and the 
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conclusions of law thereon in substance, as follows: “ The trial of 
the above entitled action having been submitted to the court, with- 
out the intervention of a jury by the agreement of the plaintiff and 
the defendant insurance company, and upon the default of the de- 
fendant, Eleanor D. Ellsworth, and, the defendant, the insurance 
company, having asked the court to make a special verdict and find- 
ing of facts and conclusions of law thereon ; and the court having 
sufficiently considered the evidence, and being fully advised in the 
premises, now finds as a matter of fact within the issues made on 
the first paragraph of the complaint, that the defendant insurance 
company did not by mistake, omission or inadvertence, make and 
execute the policy of insurance, No. 2,440, mentioned in and annexed. 
to the complaint in the manner and form thereof, instead of any 
other intended manner or form, and, therefore, as conclusion of law, 
the court finds that said policy cannot be reformed, and thereupon 
finds for the defendants upon the issue made upon the first para- 
graph of the complaint. 

“ And the court finds upon theissues joined, and the default afor e- 
said upon the second paragraph of the complaint as matters of fact, 
that the defendant insurance company, in consideration of fifty dol- 
lars premium paid said company by defendant, Ellsworth, executed 
the original policy of insurance, No. 2440, which is annexed to said 
paragraph as an exhibit and part thereof, on the 30th day of No- 
vember, 1872, to Eleanor D. Ellsworth, insuring her against loss or 
damage by fire to the amount of two thousand dollars, for the term 
of one year, on her interest as mortgagee, on the two-story brick, 
slate-roof livery stable building, and the one-story brick, metal-roof 
carriage house attached on the West side, situate near the corner of 
South and Fourth Streets, in the city of Lafayette, State of Indiana, 
owned by Thomas Baker, the plaintiff, and occupied by George Se- 
gar, for livery and sale stable purposes as, and in the manner and 
form set forth in said policy ; that plaintiff was the owner of the 
property insured and of the real estate whereon it was situated, to 
wit, (‘description,’) on the 29th day of November, 1866, and con- 
tinued to be such owner until after the commencement of this suit : 
That the interest of said Eleanor D. Ellsworth as mortgagee in said 
insured property existed at the date of the execution of said policy 
and during the term thereof, and was created by a mortgage exe- 
cuted to her by Thomas Baker and wife, on November 29th, 1866, of 
said described premises to secure an indebtedness of $5,965, owing 
by Samuel W.-Ellsworth, the son of said Eleanor D. Ellsworth, for 
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that amount of money loaned by said Eleanor D. Ellsworth to said 
Samuel W., which said Baker, by his note of that date, described in 
the mortgage, promised to pay Eleanor D. Ellswarth upon the sale 
then by said Samuel W. Ellsworth to him of said Samuel’s interest in 
a certain livery and omnibus business, in which said Samuel W. Ells- 
worth and Baker, plaintiff, were in partnership, and in which as his 
only capital and property, said Samuel W. had invested said money, 
the said Baker also assuming and paying the debts of said partner- 
ship. 

“That on the 24th day of August, 1873, there was a loss by fire 
of said insured premises in the sum of $1,426.27 ; that proofs of loss 
as required by the policy were duly made on September 19, 1873, by 
‘ Eleanor D. Ellsworth ; that said insured property was repaired by 
said Baker, but not put in so good a condition as before the fire ; 
that said mortgaged premises were ample security for the payment 
of the mortgage debt, at the date of the policy, the fire and after the 
fire, being at least of the value during all said time of ten thousand 
dollars, and having increased in value’ from the time the policy was 
executed ; that none of said mortgage debt had been paid at the 
date of the policy, but at the date of the fire $3,000 had been paid 
by plaintiff, and said mortgage was in force at both said dates ; that 
upon making proofs of loss by Eleanor D. Ellsworth, the defendant 
insurance company refused to pay her ou the grounds only that the 
property mortgaged remaining after the fire was ample security for 
the mcrtgage debt ; that Baker would repair the damage, and that 
the assignment by her to the company of such proportion of the note 
and mortgage as the said company would be required to pay, to 
make good the loss, would be a condition precedent to any payment 
whatever. 

“That upon, and in consideration of said purchase, and the execu- 
tion of said note and mortgage by said Baker, the said Eleanor D, 
Ellsworth for the benefit of said Baker as well as of herself as said 
mortgagee, insured said insured property and kept up such insur- 
ance in companies other than the defendant insurance company for 
said sum of $2,000, paying an annual premium of $45 for each year, 
commencing with November 30, 1866, to November 30, 1872, said 
insurance being by policies of insurance in form insuring Thomas 
Baker against loss or damage by fire to the amount of $2,000 on said 
insured property, payable in case of loss to Eleanor D, Ellsworth, 
mortgagee, as her interest may appear ; and that upon the failure 
of the company in which was such insurance, said Eleanor D. Ells- 
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worth, by the agency of her husband, affected the insurance by the 
policy annexed to the complaint, understanding such insurance 
would be in form as the previous insurance, and for the benefit of 
plaintiff and herself in this, that in case of loss the proceeds of the 
insurance, after deducting the premiums by her paid, should be ap- 
plied on sajd note as a payment and credit thereon ; but said insur- 
ance in fact was not affected by defendant insurance company, by 
the policy annexed to the complaint in said form of the previous 
policies, which fact she did not discover until after the said loss by 
fire of said insured premises, though sbe had said policy of defend- 
ant insurance company, which is annexed to the complaint in her 
possession, from its date until after the fire ; but the omission to 
make the policy sued upon payable to said Baker, was by no fault or 
mistake of the defendant. 

“That at the time of the execution of said mortgage, the said 
Eleanor D. Ellsworth was, and has ever since continued to be, the 
wife of said Samuel W. Ellsworth, and has during all said time been 
and now is a resident and citizen of the State of Indiana. 

“That after the loss by fire and said notice and proofs of loss, and 
refusal to pay as aforesaid, said Samuel W. Ellsworth delivered the 
policy annexed to the complaint to the plaintiff—said Eleanor D. 
Ellsworth his wife, having at the time no knowledge of the fact, and 
not having, so far as disclosed by the evidence, given any direction 
to him to do so, though he had obtained possession of the policy 
from her ; but that afterwards in a conversation with the plaintiff, 
said Eleanor declared that in case a recovery was made of the dam- 
age, said Baker, (the plaintiff,) was to receive credit for the amount 
paid as a premium ; that said Baker should receive credit on his 
mortgage ; also that she would sustain him as far as she could, if 
he went forward by means of a suit; also that said Eleanor along 
with her husband, on the —— day of 18—, made and deliv- 
ered to the plaintiff a written statement, addressed to the defendant 
insurance company to the effect that said insurance by said policy in 
the defendant insurance company, was effected as such former insur- 
ance with the intent and purpose on her part, if said insured prop- 
erty was destroyed or injured by fire during the continuance of said 
mortgage, the said Baker should have the full benefit of the policy 
of insurance to protect him from loss on the buildings which he had 
causéd to be encumbered to secure the sum advanced to her said 
son by her, which statement, accompanied by a demand of said 
Baker on said defendant insurance company, was served by said 
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Baker on said company on January 21, 1874 ; also that said Samuel 
W. did all the business for said Eleanor, relating to insurance ; 
that said loss by fire has not been paid to anyone, but remains wholly 
unpaid ; that said $1,426.27 was payable by the terms of said policy, 
No. 2440, sixty days after notice and proof of said loss, which was 
in fact, September 19, 1873, and the interest thereon fram said date 
to this, is $221.03. 

“That said policy annexed to and made a part of the complaint as 
an exhibit has printed on the back thereof a provision as follows : 


Policies of insurance subscribed by this company, shall not be 
assignable without the consent of the company expressed by in- 
dorsément made thereon. In case of assignment without such con- 
sent, whether of the whole policy or of any interest in it, the liabil- 
ity of the company in virtue of such policy shall thenceforth cease. 


“That said Eleanor D. Ellsworth, named in said policy, is the de- 
fendant in this action of that name. 

“ As conclusions of law from the foregoing facts, the court finds : 
That the plaintiff is the equitable assignee of said policy, and the 
right of action for said loss by fire, and entitled to recover in his 
own name the amount of said loss, to wit, $1,426.27, with interest 
from the 19th day of November, 1873, $221.03 in all, ($1,647.30,) six- 
teen hundred and forty-seven ,°°, dollars of the defendant insurance 
company, and the court finds for the said plaintiff and against the 
defendants, upon said issues and default. 

“And the court finds the equities as between the plaintiff and de- 
fendant, Eleanor D. Ellsworth, to be that of said sum, she will be en- 
titled to receive of him three hundred and twenty dollars, ($320,) on 
account of said premiums of insurance paid by her ; and that if said 
note and mortgage shall not be paid or any portion of the same 
shall remain unpaid upon the payment of said sum of $1,647.30, she 
is entitled to have the residue of said sum, (after deducting said 
sum of $320,) or so much thereof as may be necessary shall be ap- 
plied in payment of said note and mortgage. 

(Signed,) * Samuget E. Pergins, Judge.” 

The court rendered judgment upon and in accordance with its 
special finding of facts and its conclusions of law thereon. 

The appellant’s motions for a new trial were overruled by the 
court, and its exceptions were duly entered to these decisions. 

From the judgment at special term there was an appeal to the 
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court in general term, and in this latter court the judgment of the 
special term was in all things affirmed, and from this judgment of 
affrmance, this appeal is now here prosecuted. 

In the court below, in general term, the appellant duly assigned as 
errors, the following decisions of the court at special term : 

1. In overruling its demurrer to the second paragraph of the com- 
plaint. : 

3. In overruling its demurrers respectively to the first, third and 
fifth paragraphs of the reply of the appellee, Thomas Baker. 

3. In its finding of facts in this case, in this : First. That the same 
is not supported by the evidence, and Second. That the finding is 
contrary to the evidence. 

4. In its conclusion of law upon the facts found. 

5. In overruling its motion for a newtrial made after the rendition 
of judgment ; and 

6. In overruling the motion for a new trial, made after the rendi- 
tion of judgment. These alleged errors, and the qnestions fairly 
arising thereunder have been brought before this court for consider- 
ation and decision by the proper assignment as error of the judg- 
ment of affirmance of the court in general term. 

We will consider and decide the several questions arising under 
those errors, in the same order in which the appellant’s learned coun- 
sel have presented and discussed them, in their able and elaborate 
brief of this cause. 

1. In considering the sufficiency of the second paragraph of the 
complaint, it is said by the appellant’s counsel : “It does not show 
that the plaintiff is entitled to sue. It alleges merely that in case of 
a loss, the sum which might be paid by the insurance company was 
to be credited upon the plaintiff's notes to Mrs. Ellsworth. 

The money, according to the averment, was to go to her, and the 
payment was to operate as a reduction pro ianto of the debt owing 
by the plaintiff to her. 

He was not to be entitled to the money, but merely to a credit. 
If the second paragraph of the complaint showed by its allegations, 
what the appellant’s counsel concede that it did and nothing more, it 
would seem to us that it stated facts sufficient to’ show the appellee’s 
title to sue, his cause of action. 

For if the sum which might be paid by the appellant was to be 
credited upon his notes and to operate as a reduction pro tanto of 
the debt owing by him to Mrs. Ellsworth, it is certain, we think, 
that he might well maintain this action against the appellant for the 
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collection of such sum of money, and against Mrs. Ellsworth to es- 
tablish his claim to such credit, and secure the proper application of 
the money when paid by the appellant, under the order of the 
court. 

The appellee, Baker, is clearly shown by the facts stated in the 
second paragraph of his complaint to have been the real party in in- 
terest inf the claim asserted against the appellant, and therefore, it 
was proper and necessary under the requirements of the practice act, 
that the action should be prosecuted in his name. 2 R. S., 1876, p. 
33, sec. 3. 

The appellant’s counsel also claim in argument that the second 
paragraph of the complaint was insufficient, because it did not con- 
tain any offer to assign the mortgage or any interest therein, to the 
insurance company by way of subrogation. 

Upon this point, counsel say: “The most that Mrs. Ellsworth 
could claim was that she should not suffer loss by the destruction of, 
or damage to the insured premises by fire. 

“The insurance company had a right, simultaneously with payment, 
to have the benefit of her mortgage to the extent necessary to fur- 
nish it indemnity.” 

This objection to the sufticiency of the paragraph is not well taken; 
for it was not necessary to the validity of the paragraph that it 
should contain an offer to assign the mortgage or any interest therein, 
to the appellant by way of subrogation. The appellant’s right to 
subrogation, even if such right existed, was neither precedent to, nor 
concurrent with its payment of the claim in suit ; but on the con- 
trary it was founded upon the fact of such payment, without which 
there would not, and could not, be any such right. 

It is certain, therefore, that the sufficiency of the plaintiff's cause of 
action was in no manner dependent upon any offer to assign the 
mortgage or any interest therein, to the appellant by way of subroga- 
tion. 

The court did not err, we think, in overruling the appellant’s de- 
murrer to the second paragraph of the complaint. 

The second error assigned by the appellant in the court below in 
general term, was the overruling of its demurrers respectively to the 
first, third and fifth paragraphs of the reply. 

The first paragraph was a reply to the fourth paragraph of the 
appellant’s answer, wherein the appellant alleged in substance that 
at the time the supposed agreement between the appellee, Baker, 
and the defendant, Eleanor D. Ellsworth, in the second paragraph of 
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the complaint mentioned was made—the said Eleanor D. Ellsworth 
was, and ever since had been, and then was a married woman, hay- 
ing a husband residing in this State. 

For a reply to this fourth paragraph of the appellant’s answer, the 
appellee, Baker, alleged in substance, that it was true as stated, that 
the said Eleanor D. Ellsworth had been, and was a married woman ; 
but he averred that the said Eleanor D. Ellsworth made and exe- 
cuted the said agreement, set out in the second paragraph of the 
complaint, by and with the consent and approval of her husband, 
Samuel W. Elisworth ; that after the fire she, the said Eleanor D. 
Elisworth, delivered to appellee, Baker, the policy of insurance men- 
tioned in his complaint ; that at the time and date of the execution 
of said policy of insurance, the said Eleanor D. Ellsworth was a 
married woman, the wife of said Samuel, and well known to be such 
by the appellant at the time it took and received from her fifty dol- 
lars as the premium for said policy ; and that by reason of said facts 
the appellant was estopped to benefit itself by refusing to pay the 
appellee, Baker, but was bound and liable in equity and good con- 
science to do and perform its contract. 

In discussing the question of the sufficiency of this first paragraph 
of the reply, the appellant’s counsel say: “The agreement referred 
to therein was an executory agreement, and Mrs. Ellsworth, even 
with the consent of her husband, could not bind herself by an exec- 
utory agreement.” We think the agreement referred to was an exe- 
cuted agreement, and it certainly was, in so far as the appellant was 
connected therewith, or was interested therein. 

It was alleged in said paragraph of reply to have been an execu- 
ted agreement, and this allegation was in legal effect admitted by the 
appellant’s demurrer to the paragraph. 

But aside from this, the fourth paragraph of the appellant’s an- 
swer, the substance of which we have given, was clearly insufficient 
for the want of facts, and even a bad reply is a good enough reply to 
a bad paragraph of answer. The plea of coverture might possibly 
have constituted a valid defense for Mrs. Ellsworth, the appellant’s 
co-defendant, if it had been pleaded by her to this action ; but cer- 
tainly her coverture was not an available defence to her co-defend- 
ant, the appellant. Coverture, like infancy, is a personal defense 
which the party may or may not plead as she sees fit ; but if not 
pleaded by her, it cannot be made an available defense to or by any 
of her co-parties. 

We conclude, therefore, that the appellant’s demurrer to the first 
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paragraph of the reply ought to have been sustained by the court to 
the fourth paragraph of its answer ; and for this reason the supposed 
error, if it were an error, assigned as such by the appellant in the 
general term of the court below, was not an available error in its 
behalf for the reversal of the judgments rendered either at the spe- 
cial or in general term. 

The third paragraph of the reply was a reply to the sixth para- 
graph of the answer, in which the appellant alleged in substance, 
that after the happening of the fire mentioned in the second para- 
graph of the complaint, the real estate upon which the said buildings 
were situate, which was the same real estate described in said policy 
of insurance, was and had since remained in full and ample security 
for the mortgage debt mentioned in said paragraph of the complaint. 

In his reply to this sixth paragraph of the appellant’s answer, the 
appellee, Baker, averred that the facts alleged in said paragraph of 
answer were true, and that the appellant at the time of its execution 
of the policy of insurance in suit, and of its receipt of the insurance 
premium of fifty dollars therefor, well knew that the real estate in 
said paragraph of answer referred to, was then a full and ample se- 
curity for the mortgage debt in the second paragraph of the com- 
plaint described ; but nevertheless the appellant received the said 
fifty dollars as such insurance premium, and executed the said policy 
of insurance on the buildings on said real estate, subject to the 
equity of the appellee, Baker, as stated in the second paragraph of 
his complaint. 

It will be observed that in the sixth paragraph of its answer, the 
appellant did not controvert in any manner, either directly or indi- 
rectly, any of the allegations of the second paragraph of the com- 
plaint. 

Therefore, in considering the sufficiency of the sixth paragraph of 
the answer, and of the reply thereto it must be borne in mind, that 
every material allegation of the said second paragraph of the com- 
plaint must, under section 74 of the Code “ for the purpose of the ac- 
tion be taken as true.” 2 R. S., 1876, page 71. 

Each paragraph of an answer must be perfect and complete, 
within and of itself ; for the defects therein, if any, cannot be cured 
or supplied by the allegations of another paragraph of answer. 
Smith vs. Little, 67 Ind., 549. 

It must be taken as true, therefore, in so f r as the sixth para- 
graph of the answer is concerned, that the policy of insurance in suit 
was taken out and procured from the appellant by Mrs. Eleanor D. 
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Elisworth under and in accordance with a valid and binding agree- 
ment, made and entered into by and between her as mortgagee, and 
the appellee, Baker, as mortgagor, upon a sufficient consideration, 
whereby it was agreed “ that the insurance so procured and taken 
was to be taken and kept up for the benefit of the plaintiff, and that 
for any loss that might occur to the buildings described therein, or 
either of them, the sum paid should be credited on said mortgage 
debt, reducing the said indebtedness of the plaintiff thereby, by that 
amount.” 

To a suit upon the policy of insurance, procured and taken out un- 
der and pursuant to this agreement, which for the purposes of this 
action must be taken as true against the appellant, it surely was no 
defense to allege, as in said sixth paragraph of the answer, that after 
the fire the real estate upon which the insured buildings were situate, 
was a full and ample security for the mortgage debt. 

We are clearly of the opinion that the sixth paragraph of the an- 
swer did not state facts sufficient to constitute a defense to this ac- 
tion, and for this reason, if none other, the reply thereto was a good 
enough reply to withstand the appellant’s demurrer. 

The fifth paragraph of the reply was filed to the fifth paragraph of 
the answer, wherein the appellant alleged in substance that after the 
happening of the fire mentioned in the second paragraph of the com- 
plaint, and before the commencement of this suit, the appellee, Ba- 
ker, repaired and rebuilt the building, in said paragraph of the com- 
plaint described, and that said improvement or building was and had 
since remained as good and valuable as before the happening of said 
fire. 

For a reply to this fifth paragraph of answer in said fifth paragraph 
of his reply, the appellee, Baker, said that he repaired and rebuilt 
said buildings as alleged, but he did so at the appellant’s request. 

This paragraph of the reply was certainly as good and sufficient as 
the fifth paragraph of the answer to which it was pleaded. What 
we have said in considering the sufficiency of the sixth paragraph of 
the answer and the reply thereto, will apply with equal force to the 
fifth paragraph of the answer and the reply thereto. 

The allegations of the second paragraph of the complaint were not 
controverted in any manner, in or by the fifth paragraph of the an- 
swer, and must be taken as true in considering the sufficiency of said 
paragraph of answer, and of the reply thereto. 

Viewed in this light, it seems clear to us that the facts stated in 
the fifth paragraph of the answer were utterly insufficient to consti- 
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tute a defense to this action. May on Insurance, p. 115, and cases 
cited. To the case made by the allegations of the second paragraph 
of the complaint, when taken as true, the fact alleged in the fifth 
paragraph of the answer, that the appellee, Baker, had after the fire 
repaired and rebuilt the insured buildings would not constitute a 
valid defense to the recovery of the whole amount of the loss 

It follows, therefore, that the demurrer to the fifth paragraph of 
the reply ought to have been carried back and sustained to the fifth 
paragraph of the appellant’s answer. 

The demurrer to the reply searched the record, and the paragraph 
of the answer to which the reply was filed, being clearly defective 
and insufficient, as we have seen, the error of the court, if it were 
an error, in sustaining the demurrer to the reply, was not an availa- 
ble error for the reversal of the judgment below. 

It is claimed by the appellant’s counsel that the appellee, Baker, 
cannot complain of the insufficiency of the several paragraphs above 
set out of the appellant’s answer, because he has failed to assign any 
cross-errors in this court ; but it seems to us that the question of 
the sufficiency or insufficiency of these paragraphs of answer is fairly 
presented by the record and must be decided, even in the absence 
of any assignment of cross-errors. 

It is immaterial whether a reply to an insufficient paragraph of an- 
swer is held to be good or bad, as the ruling of the court thereon 
cannot be made an available error in any event, or for any purpose. 

The special finding of facts in this case was fairly sustained by the 
evidence. 

At least, there was evidence adduced upon the trial which tended 
to sustain the finding of facts upon every material point; and in 
such case as we have uniformly decided we cannot disturb the finding 
upon the mere weight of the evidence. The question remains : did 
the court err in its conclusions of law ? 

Upon the facts found, we are clearly of the opinion that the court 
did not err in its conclusions of law. These conclusions were in sub- 
stance, that the appellee, Baker, was the equitable owner of the claim 
under the policy of insurance in suit, and that the appellant was not 
entitled to an assignment of the mortgage, or of any interest therein, 
by way of subrogation, and these conclusions were fully authorized 
and sustained, as we think, by the law applicable to the special find- 
ing of facts. 

The judgment is affirmed at the appellant’s costs. 
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In an action ‘on a policy of insurance on a mill and machinery, the answer 
was that, by their application for insurance, plaintiffs represented and 
warranted that, at the time the policy was issued, there was but $5,000 in- 
cumbrance o1i the property, whereas, in fact, there were incumbrances 
thereon largely in excess of that sum, but the nature of such additional in- 
cumbrances was not averred. Plaintiffs went to trial without demurrer or 
motion to make the answer more definite and certain. 


Held, That a subsisting lien of a mechanic or a material man, for which a pe- 
tition has been filed, is an incumbrance within the ordinary meaning of 
the word. 


Held, That, under the pleadings, it was error to reject evidence offered by de- 
fendant of such an incumbrance existing at the time of the application, 
and not mentioned therein. 


The complaint sets out the substance of a policy of insurance for 
$5,000, issued by the appellants to the respondents, and a portion of 
the application therefor, upon their steam flouring mill in Prescott, 
and the machinery and fixtures therein (exclusive of boilers and en- 
gines), and on stock of wheat and flour in said mill, and alleged 
performance of conditions on the part of the respondents, the acci- 
dental destruction by fire, and the required notice and proofs of loss, 
and failure to pay, and referred to the policy annexed thereto as 
forming a part of the complaint. In addition to denials, the answer, 
among other things, sets out some of the terms of the application, 
and, among other things, alleged “that in said application it was ex- 
pressly agreed by the plaintiffs, and said plaintiffs represented and 
" * Opinion filed February 8, 1681. Syllabus by State Reporter. = ~~ ~~—~—~S™S 
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warranted in and by said application and policy, that at the time said 
policy was issued, that there was but $5,000 incumbrance upon said 
mill, mill gearing, machinery, and fixtures, whereas there was at that 
time, as defendant is informed, and believes true, incumbrances 
thereon largely in excess of said sum of $5,000, and to the amount 
of $16,000, or thereabouts, which said plaintiffs well knew.” The 
answer further “denies any liability whatever to said plaintiffs on 
said policy of insurance by reason of the aforesaid and other false 
representations, breaches of warranty and agreements in said appli- 
cation and policy contained, whereby said policy was void, as by the 
express terms thereof provided, and on account of the concealment 
by plaintiffs of facts material to the risk, known to the plaintiffs and 
unknown to said defendant,” and asks to have the policy delivered 
up and canceled. 

The policy, among others, contains the following: “For further 
particulars, reference is had to application and survey No. 2277, 
which is made part of this policy.” “If an application, survey, 
plan, or description of the property herein insured is referred to in 
this policy, such application, survey, plan, or description shall be con- 
sidered a part of this contract, and a warranty by the insured, and 
any false representation by the assured of the condition, situation, or 
occupancy of the property, or any omission to make known every 
fact material to the risk, or an overvaluation, or any misrepresenta- 
tion whatever, either in a written application or otherwise, * * * 
then, and in every such case, this policy shall be void.” 

The application and answer so referred to in the policy, and signed 
by the respondents, were put in evidence, and contained, among 
other things, the following questions and answers: Questions. “24. 
What incumbrance, if any, is now on said property? If mortgaged, 
what is the whole cash value of the property mortgaged? Is there 
any insurance by the mortgagee? If so, what amount?’ Answers. 
“24. Five thousand dollars. No.” 

After the plaintiffs rested, the defendants called the plaintiff Elijah 
N. Redmon, who testified that the $5,000 incumbrance mentioned in 
the answer to Question 24 was a mortgage to Copp. Whereupon 
the defendant offered in evidence a notice of taking the depositions 
of three witnesses at Indianapolis, August 29, 1877, and the ad- 
mission of the service thereof August 1, 1877, and no objec- 
tion was made to its form or manner of service, and which offer was 
stated to be for the purpose of establishing the fact stated in the 
answer, that there was, in addition to the $5,000 incumbrance 
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mentioned in the application, some $10,000 or $12,000 more incum- 
brance thereon. Objection was made on the ground that it was 
not admissible under the allegations in the answer, and the same was 
sustained. ‘The defendants, to further maintain and prove the issues 
on their part, successively offered to introduce the three depositions 
taken under said notice, for the purpose of showing the incum- 
brances on said mill. These depositions were to the effect that Nor- 
dyke, Morman & Co., in the spring of 1875, contracted to manufac- 
ture and sell to the plaintiffs certain machinery for said mill, for 
which they agreed to pay about $16,000 ; and that the same, together 
with a large amount of extras, were manufactured and began to be 
shipped to the plaintiffs, under the contract, June 23, 1875, and the 
same were put up and used in and upon said mill, under the super- 
intendence of Nordyke, Morman & Co., and that there was still due 
thereon on account of said machinery about $13,000, and for which 
they had filed a mechanic’s lien in Pierce County, Wisconsin ; to 
which offer the plaintiffs objected, and the same was sustained. The 
defendants, further to maintain and prove the issues on their part, 
offered in evidence a certified copy of a mechanic’s lien, filed on the 
property in question, in the office of the clerk of the Circuit Court 
for Pierce County, June 21, 1876, and seven days prior to the con- 
tract of insurance in question, by Nordyke, Morman & Co., for and 
on account of said machinery so provided by them, and put in said 
mill for the same purpose stated, showing a full copy of such me- 
chanic’s lien, recorded and docketed ; to which the counsel objected, 
and the same was sustained. Thereupon the defendant asked leave, 
upon terms or otherwise, to amend his answer by striking out the 
words, “and for the purposes of establishing a counter claim,” to 
which the plaintiffs objected, and the same was sustained. To each 
of these different rulings of the court the defendants excepted, and 
the defendants thereupon rested, and the court directed a verdict for 
the plaintiffs. 


J. S. Wurre and W. F. Vinas, for Respondents. 
J. W. Lusk, for Appellant. 


Cassopay, J. 
Two questions are presented for consideration : Was the evidence 
to prove the existence of a mechanic’s lien of several thousand dol- 
lars on the property in question properly excluded by reason of the 
insufficiency of the answer? Was the mechanic’s lien an incum- 
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brance within the meaning of that word as used in the application 
_ for the insurance? It is urged on the part of the respondents that, 
in order to entitle the defendants to introduce the evidence offered, 
they should have alleged in their answer such facts as would have 
been necessary to allege in a complaint by Nordyke, Morman’& Co. 
to enforce the lien. Of course, as urged by counsel, the statute re- 
quires the answer to contain, in order to make it available, “a state- 
ment of any new matter constituting a defense or counter claim, in 
ordinary and concise language, without repetition.” Section 2655, 
Rev. St. But the criticism is that the answer “avers no fact ; as- 
serts only the pleader’s conclusion that there were ‘incumbrances’ 
on the property in excess of the stipulated $5,000, without so much 
as indicating of what character they might be, much less stating 
facts from which the court could perceive that any existed.” Good 
pleading undoubtedly required a statement of the nature of the in- 
cumbrances, when and in whose favor they were incurred. But the 
question is not whether this is a model answer, but whether it was so 
defective as to authorize the exclusion of the evidence. It is to be 
remembered that, “in the construction of a pleading for the purpose 
of determining its effect, its allegations shall be liberally construed 
with a view to substantial justice between the parties.” Section 
2668, Rev. St. ; section 21, c. 125, Rev. St., 1858. The liberality here 
indicated has been sanctioned by this court from the first. Flan- 
ders vs. McVicker, 7 Wis., 372 ; Robson vs. Comstock, 8 Wis., 372 ; 
Morse vs. Gilman, 16 Wis., 504. So this court has frequently held 
that, upon objection to receiving any evidence in support of a com- 
plaint or answer taken for the first time at the trial, the pleading will 
be more liberally construed than where it is formally demurred to on 
the same ground. Luth. Ev. Church vs. Gristgan, 34 Wis., 328 ; Ha- 
zleton vs. The Bank, 32 Wis., 34; Tutshorn vs. Hull, 30 Wis., 162. 
We are also to remember that evidence is not to be excluded merely 
because a pleading is “indefinite or uncertain.” The remedy in such 
case is by motion to make the pleading more definite and certain un- 
der section 2683, Rev. St., and even a demurrer in such cases will 
not lie, much less on objection to evidence on the trial. Flanders vs. 
MecVicker, 7 Wis., 372 ; Morse vs. Gilman, 16 Wis., 531 ; Grannis vs. 
Hooker, 29 Wis., 65 ; People vs. Ryder, 12 N. Y., 433; Prindle vs. 
Caruthers, 15 N. Y., 425. In New York the time for making such 
motion is limited to twenty days by rule. 2 Wait’s Practice, 500. 
This is in harmony with the spirit of our statute providing for the 
waiver of certain defects, if not corrected within twenty days. Sec- 
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tions 2654, 2660, 2685, Rev. St. Counsel cite Thurber vs. Jones, 14 
Wis., 16, in support of the claim that this answer was so defective 
that the court was authorized to exclude the testimony. The simi- 
lar allegation there was, “that the defendant is indebted to the 
plaintiff for moneys by the defendant received from and for the use 
of the plaintiff,’ in the sum of $23.56, but Cole, J.,in giving the 
opinion, said : “ Perhaps this cause of action might support a judg- 
ment for the amount of money thus alleged to have been received.” 
The second count, however, was held to be fatally defective, as it did 
not allege ownership, and hence the reversal. 

In Grannis vs. Hooker, 29 Wis., 65, the same question arose, and 
the opinion was written by the same learned judge, and although he 
makes no reference to Thurber vs. Jones, yet the court, through 
him, fully sanctioned the claim “that all it is necessary the complaint 
should contain is substantially an allegation that the defendant has 
received a certain amount of money to the use of the plaintiff, as in 
the old form of a declaration in indebtitatus assumpsit,” and it was 
distinctly held “that the facts which, in the judgment of the law, 
create the indebtedness or liability, need not be set forth in the com- 
plaint.” Page 67. 

In Schmidt vs. Pfeil, 24 Wis, 452, it was held that an allegation 
that the plaintiff had “necessarily paid out a large sum of money 
in endeavoring to be cured,” ete., “was sufficient to admit evi- 
dence of the amount so expended by plaintiff for medical ser- 
vices ;” and that. if anything more was desired by the defendants, 
“they should have moved to have the complaint made more definite 
and certain.” 

In Pettit vs. Hamlyn, 43 Wis., 314, it was held that, “where there 
is an averment, in general terms, of an agreement to convey, it must 
be assumed that it was a valid agreement ; and it is error to re- 
ject all evidence under the complaint for its failure to expressly al- 
lege an agreement in writing, even though the answer denies such 
an agreement.” 

Decisions of other States, under statutes differing more or less 
from our own, of course are inapplicable. A motion to have made 
the answer more definite and certain would probably have pre- 
vailed, but no such motion having been made, and eighteen months 
having elapsed after answer and before trial, and depositions having 
been taken on due notice in a distant State to establish the allega- 
tion of excessive incumbrance upon the property, we must, in har- 
mony with the spirit of the decisions of this court, hold that objec- 
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tions taken for the first time at the trial, that the allegations of such 
incumbrance were insufficient to admit the evidence offered, came 
too late. 

This brings us to the question whether a mechanic’s lien is an in- 
cumbrance. It is in effect conceded by counsel for the respondents 
“that a covenant against incumbrances in a conveyance of laud is a 
guaranty against the existence of any charge upon it, which will 
compel the grantee to pay money to relieve the land,” and hence in- 
cludes a mechanic’s lien ; but it is insisted that in this application 
“the word ‘incumbrance’ is used in its popular and not its techni- 
cal sense.” No case has been cited making such distinction in the 
use of the word ‘incumbrance.’ Webster defines an ‘incumbrance’ 
to be “a burdensome and troublesome load ;” and again, “a bur- 
den or charge upon property ; a legal claim or lien upon an estate.” 
It will hardly be claimed that Webster did not define the word for 
the use of the populace, or that he only intended such definition to 
include mortgages. Certainly,judgments duly rendered and docketed 
must be regarded as incumbrances, as used in popular speech. Is 
not the same true with respect to a mechanic’s lien? It would seem 
to be impossible to conceive of any motive fwhich would induce an 
insurance company, at the time of an application for insurance, to 
ask whether there were any incumbrances on the property by way of 
mortgage, which would not be equally controlling as to incumbrances 
by way of judgment or mechanic’s lien. All such incumbrances 
affect what counsel called the “moral hazard.” In this respect, such 
incumbrances are wholly unlike a highway or right of way. It is 
true, as stated by counsel, that “the existence of an incumbrance 
adds nothing to the risk of uccidenéal ur honest loss ;” but it is not so 
certain that it “can in no case take anything from the insurer.” If 
it be conceded that every loss is “accidental or honest,” then it 
might be true. But many of the stipulations and statements re- 
quired in the application for insurancej are to secure risks in which 
there shall be no motive for intentional or jdishonest loss. Obvi- 
ously, the inducement to bring about loss by fire would be far greater 
in one who is insolvent, having an insurance upon property incum- 
bered for more than it is worth, then in one free from debt and per- 
fectly responsible. Such questions, put to the applicant for insur- 
ance, are obviously to secure a declaration from him that he at the 
time is free from any temptation to bring about an intentional loss, 
in case the company issues the policy. It is not a prayer, but 
rather a declaration, forced by the company, to the effect that 
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the insured will not be led into temptation by the issuing of the pol- 
icy. Such being the motive for putting the question, it would seem 
to be difficult In this case to so construe the language as to hold that 
the company merely intended to ask, and the assured merely in- 
tended to answer, concerning incumbrances by way of mortgage, 
and no other incumbrances. 

No reported case has been cited involving the precise question 
here presented, nor any affirming the distinction in the use of the 
word incumbrance here claimed, and it seems to us that such a dis- 
tinction would be extremely technical and over-nice, if not forced. 
The statute provides that “every person who, as principal contractor, 
performs any work or labor, or furnishes any materials, in or 
about the erection, construction, ete, * * * of any dwelling- 
house or other building, or of any machinery erected or constructed, 
so as to be or become a part of the freehold upon which it is situ- 
ated, * * * shall have a lien thereupon, and upon the interests 
of the owner of such * * * building, machinery, ete, * * * 
in and to the land upon which the same is situated, or of the person 
causing such manual labor to be done, * * * and such lien 
shall be prior to any other lien which originates subsequent to the 
commencement of the construction * * * of or upon such 
building, machinery, etc, * * * and may be enforced as pro- 
vided in this chapter.” Section 3314, Rev. St. Under this statute it 
was held by this court that such lien takes precedence of liens of any 
other kind (as by mortgage, judgment, and the like), attaching sub- 
sequently to the commencement of the building, and, where there 
are several persons claiming liens under said statute, their order of 
priority among themselves is determined by the dates of the filing 
of their respective petitions. Hall vs. Hinckley, 32 Wis., 362. 

The plaintiffs, as well as all other persons coming within its pro- 
visions, were conclusively presumed to know the contents of the 
statute. Assuming, as we must for the purposes of this appeal, that 
the defendants could have proved all they offered to prove, then, 
such being the facts, the plaintiffs were conclusively presumed to 
know that the same constituted a valid subsisting incumbrance of 
several thousand dollars upon the mill by reason of the lien so given 
by the statute, and knowing such facts, and knowing of the Copp 
mortgage, they were asked by the company, “What incumbrance, if 
any, is now on said property?” and they answered $5,000, whereas, 
the Copp mortgage alone amounted to that. But it was stated on 
the argument that such a construction might avoid a large per cent 
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of existing policies ; that any person, however responsible, was lia- 
ble to forget unpaid bills for recent repairs upon their dwelling- 
houses, and, without thinking of the statutory lien therefor, apply 
for an insurance, and honestly state in the application that there was 
no incumbrance thereon, and yet, technically speaking, the answer 
might be untrue. The suggestion is pertinent, and we have fully 
considered it. But this is not such a case ; fand besides, courts are 
not organized to make, nor regulate the making of, contracts be- 
tween parties, nor to relieve parties from provisions in contracts on 
the ground that, in their opinion, in some conceivable case it might 
operate harshly. It is for parties to make their own contract, 
under such regulations as the legislature may prescribe. Courts 
must be content with construing and enforcing contracts according to 
law. We therefore hold that a subsisting mechanic’s lien, for which 
a petition was filed, is an incumbrance within the ordinary meaning 
of the word. 

The judgment of the Circuit Court is reversed, and cause remanded 
for a new trial. 

Orton, J., took no part. 
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COURT OF APPEALS OF NEW YORK. 


ANNA N. DWIGHT er az., Exn’s, erc., Respis., 
vs. 


THE GERMANIA LIFE INS. CO. er at, 
Apppellants.* 


The Supreme Court of New York has power to order bills of particulars in all 
descriptions of actions when justice demands it. Tilton vs. Beecher, 59 N. 
Y., 176. Such power may be exercised in behalf of either party. 

The defendants may be precluded from giving evidence not specified in the 
bill of particulars as a penalty. 

Where the defense under a life policy was misstatements in the application 
regarding bronchitis and spitting of blood, affidavits of plaintiff claiming ig- 
norance of the instances to which the averments of the pleadings refer are 
sufficient to justify a bill of particulars. A requirement that a bill shall be 
furnished specifying particular times and places at which bronchitis, &c., 
occurred is not an abuse of discretion. But a bill of particulars should not 
be made the instrument of injustice, and should be modified, if necessary, 
upon a proper showing to the court ordering the same. 


J. Larocguz, for Germania Company. 

W. H. Agnovx, fur Metropolitan and Homeopathic Companies. 
J. O. Horr, for Manhattan Company. 

J. Tuomson, for Washington Company. 

A. Forp, for Brooklyn Company. 

H. Smrru, for Respondents in all the cases. 


Fouerr, Cx. J. 
These appeals from orders directing the defendant to furnish bills 
of particulars of the matters alleged as defenses, bring up two ques- 


* Anna N. Dwight et al., Exr’s, etc. vs. Germania Life Ins. Co., Washington Life Ins. Co., 
Manhattan Life Ins. Co., Metropolitan Life Ins. Co., Homcepathic Life Ins. Co., and Breoklyn 
Life Ins. Co. 
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tions : First, is there power in the Supreme Court to grant such an 
order in {such a case, and is such an order therefore discretionary 
with that court, and, prima facie, not reviewable here? second, if that 
question be answered in the affirmative, are these orders an abuse of 
the discretion of the court, so as to make them the subjects of re- 
view by this court ? 

1st. Unless changed by statute law, the power of the Supreme 
Court to order bills of particulars is not confined to actions upon de- 
mands for money, made up of various items. It extends to all de- 
scriptions of actions when justice demands that a party should be 
apprised of the matters for which he is to be put for trial, with more 
particularity than is required by the rules of pleading. Tilton vs. 
Beecher, 59 N. Y., 176. 

Nor is this power confined to an exercise of it in behalf of the de- 
fendant in an action. In favor of the plaintiff as well, the court 
may order the defendant to give the particulars of the facts which 
he expects to prove. Thus,on a plea of fraud, and consequent re- 
pudiation by the defendant, he has been compelled to give particu- 
lars of the acts of fraud and repudiation. McCreight vs. Stevens, 1 
H. & C., 452 ; Pitt vs. Chambers, 1 F. & F., 684. Ona plea of un- 
due influence, particulars of those exerting the influences. West vs. 
West, 4S. & T., 22; Jackson vs. Hillas, 4 Irish Rep. (Eq.), 60. On 
a plea of justification to an action for a libel, charging perjury, par- 
ticulars of the matters of justification. Jones vs. Renwick, L. R. 5, 
C. P., 32. In ejectment. Poe vs. Newcastle, 7 T. R., 328, note. The 
power has been exercised, even in a criminal case, in favor of the 
Commonwealth against the prisoner. See Com. vs. Snelling, 15 
Pick., 321, where, on an indictment for libel, the defendant was or- 
dered to give particulars of the instances of misconduct in the per- 
son libelled that he expected to prove, and was confined in his proof 
on the trial to the instances definitely specified in the bill furnished. 
In that case are citations of civil actions in which the defendant was 
required to give particulars of what he would attempt to prove. It 
is a power incident to the general authority of the court in the ad- 
ministration of justice. Jd. It is the same power in kind that 
courts have to grant a new trial on the ground of surprise. The 
latter is remedial and curative. The former is preventive. But both 
have the same purpose—to reach exact justice between the parties, 
by learning just what is the truth, and to learn what is the truth, by 
giving to each party all reasonable opportunity to produce his own 
proofs, and to meet and sift those of his adversary. Thus, where, in 
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an action for seduction, the female having sworn to the coition on a 
particular day, affidavits showing an alibi and surprise were held 
to make good ground for a new trial. Sargent vs. ee 
Con., 106. Now, would the plaintiff there have been in a worse 
plight if, before the trial, the court had ordered him to give a bill of 
the particular occasions on which he expected to prove copulation ? 
The same end was reached by granting a new trial as could have been 
by ordering the particulars. And the same rule would apply in the 
case of a plaintiff seeking a new trial against a defendant for sur- 
prise by the testimony of the latter. 

But it is said that, though the power may once have been in the 
courts, by reason of recent statutory provisions, it is not there now. 
The 531st section of the New Code touches this subject. It is 
claimed that by it the power is taken away, if the courts ever had it. 
That section provides that the court may, in any case, direct a bill of 
particulars of the claim of either party to be delivered to the adverse 
party. If it should be conceded that there is no power left in the 
court other than that which this section gives, still we do not assent 
to the claim made. The strength of the defendant’s position is in 
the definition it gives to the word claim found in the section. It is 
contended that the word is synonymous with “demand” and 
“cause of action,” and that it was intended to express by it only 
the ground or cause of action on which some affirmative relief is 
asked of the court, and in cases only in which affirmative relief is 
asked. We do not think that it is so restricted in purpose as that. 
In our view, the claim spoken of by that section where the case of a 
defendant is in hand, is whatever is set up by him as a reason why 
the action may not be maintained against him. 

The claim of the defendant is that ground of fact which he alleges 
in his answer as the reason why judgment should not go against 
him. His claim in the case is the position he takes in his pleading, 
based upon the facts he sets up and the law applied thereto, why he 
should go without day. We have used the word in some of its 
forms twice in this paragraph as expressive of a meaning as broad as 
that, and no doubt have been understood. There is no reason for 
saying that the intention of the legislature was to use the word 
with a narrow meaning. When section 531 was passed, the draftsmen 
of the New Code had before them the case of Tilton vs. Beecher, 
supra, and the cases cited in it. That case had been decided under the 
Old Code, and with section 158 of that code in mind. That section 
does not differ in substance from section 531 of the New Code. 
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The framers of section 531 knew the power that the courts had to 
order bills of particulars, as shown by the opinion and judgment in 
that case. If it was meant by them to take away or narrow that 
power, there would have been some expression of an intention so to 
do. We find no indication, either in the section itself, or in any 
annotation on the section, that there was such purpose. The general 
purpose of the code was, or should have been, to embody in apt 
words a declaration of the law as it was. If the purpose of any sec- 
tion was more than that, and was to change the law as it was, and to 
take away judicial power then possessed, we should find some hint of 
it in the section or in reports accompanying it, or in annotation upon 
it. Besides, section 4 does continue in the courts the exercise of 
the jurisdiction and powers then vested in them by law, according to 
the course and practice of the courts, except as otherwise pre- 
scribed. Section 531 is not in terms prohibitory of the power, and 
may not be said to prescribe otherwise. Nor is there warrant for the 
contention that the Code withholds power unless the defendant 
seeks affirmative relief. That would be to make the power depend 
upon an incident merely. Suppose that the defendant, in any case, 
should in his answer ask judgment for a perpetual injunction on the 
same facts which he set up asa defense. This would be invoking 
affirmative relief. That alone would not bring the case within sec- 
tion 531, and give power to the courts. The existence of the power 
is not got from the prayer of the answer, but is inherent in the 
court, or recognized and preserved by the Code, or both. It would 
not keep in view the real purpose of ordering particulars, and the 
real purpose of the existence and exercise of the power, to hold that 
in such case particulars could be ordered, while, if the defendant 
waived or struck out his prayer for an injunction, it could not. That 
purpose, as we have seen, is to reach justice between the parties by 
evolving the truth from thelr discordant statements, and to give to 
parties every reasonable facility for coming to the trial fully pre- 
pared for all that may be produced by the other side. This is just 
as important, whether the matter is set up as a bare defense, or as a 
basis for a demand for affirmative relief. 

The orders in these cases provide that the defendants be precluded 
from giving evidence on the trial of matter not specified in the bill 
of particulars furnished. It is urged that the Special Term had no 
power to affix this penalty to a failure or an inability to furnish a com- 
plete bill. 

The contention is based upon the reading of the 531st section. 
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The first clause of that provides that on demand a copy of the 
account pleaded must be furnished. The second clause provides 
that a failure to do so will preclude from giving evidence of the ac- 
count. The third clause provides for an order by the court to fur- 
nish a further account when the first one is defective. The fourth 
clause is the one we have already stated, that the court may in any 
case direct a bill of particulars of the claim of either party to be . 
delivered. Now, because the section does not anywhere but in the 
second clause speak of a penalty on non-delivery of a bill of partic- 
ulars, it is argued that the Code meant that the courts should have 
no power to affix one. Clearly the courts have power by the Code 
to grant an order for a further account, and for a bill of the particu- 
lars of the claim of either party. If the Code keeps from the court 
the power to affix a penalty to failure to obey its order, it is only by 
not repeating the clause giving the penalty. That would be to give 
more force to a demund of a party for an account than to the order 
of the court for a further account. This would be absurd. There 
should follow the same penalty for not furnishing a further account 
when ordered, as there does for not giving a first account when de- 
manded. There is power in the court to order that it shall follow. 
And if there is that power in making an order for a further account 
under the third clause, there is the same power.in making an order 
for the particulars of a claim under the fourth clause. The Code 
did not mean to take away the power which courts always have had 
of affixing a disability to disobedience of such orders. It was needed 
that it should enact the penalty for failure to comply with a demand 
of a party, but it was not needed that it should ‘in terms give a 
power that the courts had always possessed. Besides, the bill of 
particulars is in aid of the pleading ; it is sometimes called an am- 
plification of the pleading. The particulars are considered as incor- 
porated with the pleading (14 J. R., 329, 15 /d., 222), and on produc- 
tion of the order and proof of the delivery of the bill, the parties 
are not allowed to give evidence out of it. 2 B. & P., 243 ; 1 Camp., 
69. It is an exercise of the same powor to preclude in the order 
proof of matter not specified in the bill of particulars. It matters 
not whether the power is exerted by a declaration in the order, or by 
a ruling from the bench on the trial. 

There are arguments ab inconvenienti made against the existence 
of the power. These are drawn from the alleged difficulty of pre- 
paring a complete bill of particulars in the short time allowed a de- 
fendant to answer, and thereafter to comply with an order, and from 
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the difficulty of making an exact and comprehensive bill of particu- 
lars before full and precise preparation for trial and for proof of the 
defense has been made 

These difficulties must attend in greater or less degree any case in 
which a defendant can be ordered by the court to furnish a bill. As 
it is shown that there are cases in which the court has power to make 
_ an order upon the defendant to give particulars, it follows that these 
are not legitimate arguments against the existence of power to or- 
der, but rather for the favor of the court as to the terms and condi- 
tions of the order. 

It is also urged that the allegations of the plaintiff’s affidavits are 
not sufficient to set the courts in motion. We think that the papers 
before the Special Term were enough to authorize the courts below 
to entertain the motions. It is said that the plaintiffs state no more 
in those affidavits than that they do not know to what instances the 
averments of the defendant’s pleadings refer, while they do not state 
that they do not know of some instances of the same kind with those 
averred. But grant that the plaintiff knew of instances, they may 
be fully prepared to show that they are innocuous to their right of 
action. The instances which they knew of may or may not be the 
same of whic: the defendant has knowledge or information ; hence 
it is for the court to say in its discretion whether they should be in- 
formed. Therefore the affidavits, in averring an ignorance of the 
one class, while not averring an ignorance of any, do make a case for 
the discretion of the court. See Snelling vs. Chenels, 5 Dowl., 88 ; 
S. C.,12 Leg. Obs., 75. The position of the defendant is that, as it 
may be assumed that the plaintiffs have knowledge of some in- 
stances, it may be further assumed that they must be the same of 
which the defendant has information ; or upon another assumption, 
that the instances do in fact exist; and that therefore the plaintiff 
cannot be ignorant,of them. It is plain that the first assumption is 
not of necessity correct. The second is to assume the truth of the 
very issue to be tried, as it is raised by the verified pleadings of the 
parties, which were parts of the moving papers. We conclude, then, 
that the courts below had power.to make orders, that the defend- 
ants furnish statements of the particulars, and that the granting of 
them rested in the discretion of those courts. 

Second.—It remains, then, to inquire whether that discretion has 
been abused. Taking the cases and the orders in their general as- 
pect, it cannot be said that it has. The defenses set up, and the 
manner of pleading them, are such that manifestly the plaintifis 
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would go down to trial at some hazard of being taken by surprise, if 
there were not given to them some more specific statements than the 
answers open, of the time and place and other circumstances of the 
occurrences alleged in most general terms. It was a discreet exer- 
cise of power to order that more specific statements be given. 

But objections are made to the terms and conditions of these or- 
ders, as directing either impossibilities or acts that will be highly 
detrimental to the defense of the defendants. The orders direct that 
the bills state the particular times and places at which the deceased 
had bronchitis and spitting of blood. If this was to be construed as 
requiring a statement of the very day or days, and the very houses 
of abode or buildings of business, on and at which he had the dis- 
ease or raised the blood, there would be force in the complaint that 
it is impossible. It is not to be so construed. The times, on a true 
construction of the order, are the spaces of time, and the places are 
the municipal localities. Surely, if the defendants have been in- 
formed so as to aver and verify the averment that Dwight had 
bronchitis and spit blood, they must have information specific 
enough to comply with such a requirement. Nor would a statement 
thereof imperil a defence beyond a peril to which it should be ex- 
posec, that of having the testimony to sustain it met by countervail- 
ing testimony covering the same space of time, and as to the same 
localities. It surely is not more hazardous than to have met the new 
trial granted onthe ground of surprise, in 5 Cow., supra. To state 
the other insurances upon the life of Dwight, or the other applica- 
tions for insurance, is easy if they are known, or information has 
been had of them ; and we see no likelihood of unreasonable haz- ° 
ard to the defense by doing it. Nor do we see that the order calls 
for a disclosure of the evidence on which the defendants rely to sup- 
port their defense. A statemenf would not disclose whether the 
evidence would be oral or written, nor who would give the 
oral testimony, nor the nature or source of that in writing. And 
these remarks apply mutatis mutandis to the other matters contained 
in the various orders. And itis always to be borne in mind that 
these orders are to be read and used, and action under them is to be 
had in accordance with settled rules of practice, which are safe- 
guards to parties on either side. In the words of Lord Mansfield, 
‘ Tae bill of particulars must not be made the instrument of injus- 
tice, which it is intended to prevent.” Millwood vs. Walter, 2 Taunt., 
224 ; see also Hurst vs. Watkis, 1 Camp., 69, note; Lovelock vs. 
Chevely, 1 Holt. (N. P.), 552. 
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We are not required to say, and we do not say, that, in the exer- 
cise of discretion, we would have granted orders as minute in some 
points as are the orders in these cases. If they are likely to be op- 
pressive upon the defendants, application for relief will doubtless be 
considerately met by the Special Term. The purpose of the courts 
below is to secure a fair and well advised trial of an important and 
substantial controversy, after due preparation for what will be shown 
on either side ; and the ear of the court will be open to any rea- 
sons that will convince them that further action is called for to that 
end. — 

These considerations bring us to the conclusion that the appeals 
in these cases should be dismissed. 

All concur except Finch, J., taking no part, and Rapallo, J., ab- 
sent. In the Manhattan Life Insurance Company appeals, Danforth, 
J., took no part. 


UNITED STATES CIRCUIT COURT. 
WESTERN DISTRICT OF PENNSYLVANIA. 


June Term, 1880. 


STEPHEN F. WILSON. 


Vs. 


\ 
! 


QUEEN INS. CO. OF LIVERPOOL & LONDON.) 


Plaintiff, while at the office of the agent on other business, was told that he 
had no insurance on the property afterwards burned, and that he ought to 
have it insured. Plaintiff responded that, if not insured, he desired it in- 
sured, but did not wish it insured twice, and signed a blank application and 
a premium note, which the agent afterwards filled up and forwarded to the 
company. A policy was returned by the L. company, stipulating that it 
should not go into effect until the cash premium was paid, and should be void 
in case of non-payment of any assessment on the note within thirty days, 
or in case of other insurance not disclosed. The premium was paid by the 
agent; an assessment was mailed to insured, but whether received or not 
was never paid by insured, from whose mind the whole matter passed, and 
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who had forgotten that he held a prior policy in the Q. company also stipu- 
latiug against other insurance. 


Held, In a suit against the Q. company, that there was a mutual mistake of 
the parties regarding the L. policy, and neither could be held to the con- 
tract. It was unnecessary to go into a court of equity to set aside the 
policy, which had never been delivered by the agent, and had been marked 
canceled. 


Held, That the L. policy was not other insurance, which avoided the Q. 
policy. 


Sur motion, ex parte defendant for a new trial. 


Acugson, D. J. 

The policy of insurance sued on, contains the usual condition 
against other insurance, and provides that a breach thereof shall 
avoid the policy. The defence relied on was that in violation of this 
condition the plaintiff took subsequent insurance in the Lycoming 
Mutual Insurance Company. 

There was no conflict of evidence as to any material matter. The 
facts are as follows: On April 6th 1878, the plaintiff visited the office 
of E. B. Young, the agent of the Lycoming Mutual Insurance Com- 
pany, Wellsboro, Penn., in reference {to insurance on other property. 
After he had transacted this business and as he was hurriedly leav- 
ing to take a train to McKean County, to attend a session of court, 
Young said to him that he had no insurance on the property which 
afterwards burned, and suggested that he ought to have insurance on 
it. In response to this suggestion the plaintiff said that if he had no 
insurance on the property, he wanted it insured, but he did not want 
the property insured twice. The plaintiff then signed a blank appli- 
cation for insurance and a blank premium note, which Young filled 
up and forward to the home office of the Lycoming Company. 
Shortly afterwards the company sent Young a policy to be delivered 
to the plaintiff. 

It was a condition of the application to the Lycoming Company 
that the policy was not to go into effect, until the stipulated cash 
premium was paid; and it was a provision of the policy that it 
should become void if the assured should make default for thirty 
days in payment of any assessment which might be made on the pre- 
mium note. This policy also contained a condition that it should be 
void if there was other insurance on the property not disclosed and 
assented to. The plaintiff did not pay the cash premium to the Lycom- 
ing Company, but Young paid it for him. This he did without ex- 
press authority from the plaintiff, but there was some evidence of im- 
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plied authority. The Lycoming policy was never delivered to the 
plaintiff but was retained by Young, the agent of the Lycoming Com- 
pany. An assessement on the premium note was made in May 1878, 
and notice mailed to the plaintiff. Whether or not he received the 
notice did not appear, but he never paid the assessment. The plain- 
tiff did nothing in recognition of the existence of a contract of insur- 
ance with the Lycoming Company, and he testified that the whole 
matter had passed from his mind until after his property was destroyed 
by fire in December 1878. Soon after the fire the Lycoming Company 
upon first learning of the prior insurance marked their policy “ can- 
celed.” 

At the trial several decisions were cited to show that the plaintiff 
was entitled to peremptory instructions in his favor upon the ground 
that, conceding the second contract of insurance to have been con- 
sumated, the policy was void under its clause against prior insurance ; 
and the first policy, therefore, was not invalidated by the second. But 
it seems to the court that it was not necessary to put the case upon 
disputable ground when there was in the case an element not to be 
found in any of the reported cases, viz., the element of mutual mis- 
take which avoid, the second policy ab initio. Therefore, the court 
charged the jury that if they found that the agent of the Lycoming 
Company and the plaintiff acted under a mutual misapprehension as 
to the existance of a prior policy, both bona fide assuming that the 
property was not already insured, there was no second contract of 
insurance in violation of the condition of the policy in suit. Of course, 
this instruction had regard to the other undisputed facts in evidence. 

The jury found that there was such mutual misapprehension, and 
thereby in my judgment the plaintiff's case has been relieved from all 
sort of difficulty. 

The plaintiff did not go to Young’s office to effect insurance upon 
the property which was afterwards burned. The suggestion to take 
the insurance came from Young, who was ignorant of the prior 
policy and supposed the property to be uninsured. The plaintiff was 
in haste to leave on a journey, and at the time overlooked and wholly 
forgot the insurance in the Queen Company. Now a party who has 
b na fide entirely forgotten the facts, acts under the like mistake as if 
he had never known them. Kelly vs. Solari, 9 Mees, & Wels. 54-58. 
Here then the parties were dealing under a mutual mistake in re- 
spect to a matter of fact which constituted the very basis of the con- 
tract. Neither intended that there should be a second insurance, 
but both acted in the bona /ide belief that the property was uninsured. 
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It was a fundamental condition of the Lycoming policy that there 
was no prior insurance. This was of the very essence of the contract. 
The mistake, therefore, was as to a matter of fact not only material, 
but of vital importance. The parties having acted in such mutual 
error, neither of them could be held to the contract. Story’s Eq. 
Jur., Sections 134, 140 et seg. 

The case falls clearly within C. J. Gibson’s apt definition of a mut- 
ual mistake of fact which will invalidate a contract, expressed in Gib- 
son vs. Union Rolling Mill Company, 3 Watts 32, 37, where he says : 
“But the misconception which avoids a contract is necessarily a mu- 
tual one, and of a fact which entered into the contemplation of both 
parties as a condition of their assent.” 

It is to be observed that it was not necessary for either of the 
parties to go into a court of equity to set aside the Lycoming policy. 
It had never been delivered ; and as soon as the mutual mistake was 
discovered by the company, the policy was rightfully marked “can- 
celed.” 

Under the finding of the jury and the other undisputed facts, I‘am 
of opinion that there was no binding contract of insurance between 
the plaintiff and the Lycoming Company ; that the plaintiff acted in 
the best of faith to the defendant company, and that there was no 
breach by him of the condition of the policy sued on in respect to 
other insurance. 

The motion for a new trial must therefore be overruled. 

And now, January 21, 1881, the motion for a new trial is denied ; 
and it is ordered that judgment in favor of the plaintiff be entered 
upon the verdict. 
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compulsory non-suit should not be granted where the evidence, on the most 
favorable construction for the plaintiff that can be given it,;will not justify 
a verdict in his favor. 


n agent authorized to issue policies of insurance may, after such a policy is 
issued, bind the insurer by an agreement that the assured may procure 
further insurance in other companies, contrary to the conditions of the pol- 
icy. 
pursuance fof a custom among the insurance agents in a city, X, one of 
such agents, to whom an application for insurance had been made, (with- 
out specification of the companies in which it should be placed,) by agree- 
ment with Y, another of such agents, procured the risk to be taken in two 
companies of which Y was, and X was not, the authorized agent. X deliv- 
ered the policies, countersigned by Y, to the assured, and collected and de- 
livered to Y the premiums, which were divided between X and Y. The as- 
sured did not know of anything that occurred between X and Y, or that X 
was not authorized to act as agent of said two companies. X knew when 
the application was made that the applicant intended to procure further in- 
surance elsewhere ; and after he delivered the two policies he assented to 
such further insurance, contrary to a condition in those policies, and with- 
out the knowledge of the companies or of Y. 


Held, that under section 1977, Rev. St., X must be regarded as an agent ‘to 


T 


all intents and purposes,” of thejtwo companies whose policies he delivered, 
and they are bound by his waiver of the condition against further assur- 
ance. 

he object of section 1977, Rev. St., is to change the rule of law that the in- 
sured must, at his peril, know whether the person with whom he is dealing 
as an agent has the power he assumes to exercise, and to make an insur- 
ance company responsible for the acts of the person who assumes to repre- 
sent and act for it, in soliciting insurance, issuing policies, ete. 


*Opipvion filed December 17, 1880. Syllabus by State Reporter. 
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Cotgz, C. J. 

Under the rule of this court a non-suit should not be granted, ex- 
cept where the evidence, on the most favorable construction for the 
plaintiff, will not justify a verdict in his favor. All which the evi- 
dence in any degree tends to prove must be deemed as fully proved ; 
every fact which the testimony, and all reasonable inferences from it, 
conduce to establish must be assumed to be established in passing 
npon the correctness of the non-suit. Imhoff vs. Ry., 22 Wis., 682 ; 
Sutton vs. Wauwatosa, 29 Wis., 21. Within this rule it is clear to 
us that this case should have gone to the jury upon the evidence. 
In the first place it is very plain under our decisions, that had the 
plaintiffs negotiated directly with Palmer & McLaren, the local 
agents of the defendant at Oshkosh, for the insurance, and had the 
understanding with them, which they did have with Lawson, the 
company would not be heard to urge a forfeiture of the policy on 
account of the subsequent insurance on the property. The cases of 
Miner vs. Ins. Co., 27 Wis., 693 ; Roberts vs. Ins. Co., 41 Wis., 321 ; 
Gans vs. Ins. Co., 43 Wis., 108 ; Amer. Ins. Co. vs. Gallatin, 48 Wis., 
36, are very distinct and conclusive upon this question. 

In Miner vs. Ins. Co., Dixon, C. J., states the tendency and result 
of the modern authorities upon this point to be, that agents author- 
ized to make contracts of insurance may waive any of the written or 
printed conditions of the policy, and bind the company by such 
waiver ; and that their representations or statements made, or prom- 
ise, assurance, or verbal consent given, to the assured at the time of 
issuing the policy, or when acting within the scope of their agency, 
and with knowledge of the facts constituting the breach, will, if 
confided in and relied on by the assured, who is himself innocent 
and unintentionally conceals nothing affecting the risk, amount to a 
waiver and estop the company from taking advantage of the condi- 
tion waived. Page 698. True, in most of these cases, the waiver 
was in respect to some particular fact or condition of the property 
existing at the time of the insurance. Possibly, in principle, the 
waiver might be held to extend to the future as well; as, for in- 
stance, that the insured might obtain additional insurance without 
avoiding the policy. The only objection to that view is that where 
the policy itself, as in the case before us, only permits other insur- 
ance to a given amount, all negotiations of the parties upon that 
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subject must be deemed to be merged in the written contract. But. 
without infringing upon the rule that written contracts cannot be 
varied by contemporaneous parol agreements, we think there is tes- 
timony in the case which tends to show that consent was given to a 
$1,000 additional insurance after the defendant’s policy’ was issued. 
It appears to us such consent might well be presumed, if the conver- 
sations which were had with Lawson upon the subject had been had 
with the local agents, Palmer & McLaren. It might be improper 
for us at this time to indicate by any decided expression what 
weight or importance should be given to the interviews and conver- 
sations which were had between the plaintiffs Lawson and Suhl, as 
evidence ; but we may say that the jury would have been justified in 
finding from them that, after the defendant’s policy was issued, Law- 
son was informed of the $1,000 additional insurance, and consented 
to it. So, if there is any ground for holding that Lawson’s acts un- 
der the circumstances, bound the defendant, the policy in suit can- 
not be avoided by the subsequent insurance. 

The question then arises, is there ground for holding on the ad- 
mitted facts, or is ita reasonable inference from those facts, that the 
company was bound by the acts of Lawson? He was an insurance 
agent doing business at Oshkosh, to whom ,the plaintiffs applied, in 
the early part of May, 1879, for insurance on the property. Law- 
son was informed by the plaintiff that they desired insurance to the 
amount of $2,500 upon it ; that they would give him $1,500 of the 
amount, and had promised Suhl $1,000. The plaintiff did not make 
application for policies in any particular company ; indeed, they did 
not know what companies Lawson represented. The plaintiffs 
agreed with Lawson as to the rate of premium, and gave him a de- 
scription of the property, which he wrote down. Lawson said he 
would insure it as proposed. About the eighth of May, Lawson de- 
livered to the plaintiffs two policies—one in the defendant company 
for $750, and one for the same amount in the Roger Williams Com- 
pany—at the time consenting to the taking of $1,000 additional in- 
surance. Lawson collected the premiums and delivered them to 
Palmer & McLaren, and the commissions were divided between 
these agents and Lawson. It appears that Lawson was unable to 
take the risk in any company that he represented, therefore he ap- 
plied to Palmer & McLaren, who issued the policies which were de- 
livered to the plaintiffs. There was evidence that a custom exists 
among insurance agents in Oshkosh, when they cannot locate a risk 
in a'company they represent, they go to another local agent and 
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place the risk. The money is collected by the first agent, the policy 
delivered to him, who delivers it to the insured, and the commission 
is divided between the two agents. It appears that Suhl, about the 
twenty-first of May, procured two policies on the property in other 
companies for $500 each. Lawson was informed of this insurance 
about that time, and there is evidence that he consented to it, or 
said “ that it was all right.” 

But Lawson testified on the trial that he never pretended to act as 
the agent of the defendant, but procured the policies from Palmer & 
McLaren, whom he did not inform that there was permission to 
make any insurance on the property other than that named in de- 
fendant’s policy. Such, then, being the facts, can it be said that 
Lawson must be considered the agent of the defendant, with power 
to consent to the additional insurance? There would seem to be 
quite as cogent reasons for saying that he was the agent of the de- 
fendant as there was for holding that the company was bound by the 
acts of King in American Ins. Co. vs. Gallatin. The cases are not 
really distinguishable in principle, and the controlling facts are 
much the same. But, however this may be, we have no doubt but 
that the statute made Lawson an agent of the defendant, with power 
to waive the condition in the policy as to subsequent insurance. 
Section 1977, Rev. St.,in substance, provides that whoever solicts in- 
surance on behalf of any insurance corporation, or transmits an ap- 
plication for insurance, or a policy of insurance to or from any such 
corporation, or who makes any contract of insurance, or collects or 
receives any premium for insurance, or in any manner aids or assists 
in doing either, or, in transacting any business for any insurance 
corporation, advertises to do any such thing, shall be held an agent 
of such corporation to all intents and purposes, and the word “ agent,” 
wherever used in the chaptér, shall be construed to include all such 
persons. 

Now it is difficult to imagine what object this provision was in- 
tended to accomplish, or what purpose subserve, if it has not the ef- 
fect, under the circumstances, to make Lawson the agent of the de- 
fendant in the transaction. His acts, certainly, bring him within 
both the letter and spirit of the law. He was the only real actor for 
the defendant in making the contract; pro hac vice he assumed to 
represent, and did represent, the company in the matter; he re- 
ceived the application, settled with the insured the note and terms of 
insurance, delivered to them the policy, collected the premiums, and 
shared in the commission. In fact, he did everything that was done 
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on bekalf of the company, except the mere act of countersigning the 
policy. He was the only person the plaintiffs dealt with ; they knew 
no other agent in effecting the insurance ; they were totally ignorant 
of his relation to the defendant, or of his want of authority to rep- 
resent and act for it. It is idle to deny that he did not in any man- 
ner aid or assist “in making the contract for the company,” when he 
was, in fact, the only person who did treat with the plaintiffs on its 
behalf. The suggestion is made on the brief of the learned counsel 
for the defendant that Lawson should be treated as the agent of the 
plaintiffs, and not the agent of the company. But this view leads to 
the manifest absurdity that the plaintiffs made the contract of insur- 
ance with their own agent, which is not to be entertained. Indeed, 
it seems to us plain, if Lawson was the agent of either party in mak- 
ing the contract, he was the agent of the defendant, for which he as- 
sumed to act. Therefore, we say, if the above provision does not 
apply to him ; if it does not have the effect to make him the agent 
of the defendant, so far as this contract of insurance is concerned— 
words mean nothing, and the provision is a delusion and should be 
repealed. 

But it is said that it was unreasonable to make the defendant re- 
sponsible for the acts of Lawson, who was never authorized to act 
for it or bind it in any way. The answer to this objection is, the 
legislature has assumed the right to regulate the business of insur- 
ance and prescribe the manner it shall be conducted in this State. 
It has declared that whoever solicits insurance on behalf of an insur- 
ance company, or makes any contract of insurance, or in any man- 
ner aids or assists in making such contract, or transacts any business 
for the company, shall be held an agent of such company to all in- 
tents and purposes. The obvious intention of the legislature is to 
make an insurance company responsible for the acts of the person 
who assumes really to represent and act for it in these particulars, 
and to change the rule of law that the insured must at his peril know 
whether the person with whom he is dealing has the power he as- 
sumes to exercise, or is acting within the scope of his authority. If 
there could be a doubt as to the real object of the section, it would 
be removed by a reference to the history and origin. The revisers, 
in their notes, say that this section is a combination or union of sec- 
tion 1, c. 13, 1871; § 22, c. 59, 1870, and part of section 22, c. 56, 
1870, and section 2, c. 205, 1875, and such seems to be the case. 
The law of 1871, which contains the clause more directly applicable 
to the question under consideration, is entitled “An act to protect 
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the public against unauthorized insurance agents.” The title of the 
act indicates the purpose to be in strict accord with the interpreta- 
tion we have placed upon it. Indeed, we do not see how the provi- 
sion can fairly receive any other construction. It seems to be de- 
signed in the clearest manner to make the company responsible to 
the public for the acts of one whom it permits to solicit insurance on 
its behalf, or who receives applications for insurance, makes, or aids 
in the making, contracts of insurance, or transacts the business, 
whether such person has in fact authority to act for it or not. The 
law imposes upon the company the duty of seeing to it that none 
but its regular authorized agents shall do its business or deal with 
the public. It is certainly not difficult for an insurance company to 
say to the local agents that they alone must transact its business ; 
that they must in all cases deal directly with the insured in making 
insurance contracts, and not allow the interference of any stranger in 
its business, for whose acts it does not wish to be held responsible. 
That this is the plain object and intent of the statute we have no 
doubt. And, where the insurance company issues a policy in a case 
where a person has assumed the right to act for and represent it in 
making the contract, it must abide by the consequences and meet the 
liability which the statute imposes upon it. 

It follows from these views that the judgment of the Circuit Court 
must be reversed and a new trial ordered. 
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SUPREME COURT OF LOUISIANA. 


MRS. A. M. PILCHER er at. 
vs. 
NEW YORK LIFE INS. CoO. 


LOUISIANA NATIONAL BANK 
vs. 


THE SAME.* 


A life policy for the benefit of the wife was allowed to lapse without her 
consent, but with the consent of the company, and a new policy was sub- 
stituted in its place, payable to the husband’s representatives, which he 
forthwith assigned for his debts,and which was afterwards re-assigned to a 
bank which received it in good faith, but the original assignee knew the 
facts. The company consented to both the assignments. 

Held, that the policy was the separate property of the wife, which the hus- 
band had no right to dispose of. 

No opportunity was given to the wife to revive as stipulated by the policy. 
and the new policy was as to her but a continuation of the old. 

The wife subsequently demanded its restoration, but made no tender of pre- 
mium. 

Held, That the company was estopped by its own act from alleging her 
neglect at that time to tender premiums on a policy already declared for- 
feited. 

Held, That the wife was entitled, after the death of insured, to recover the 
amount of the policy, less premiums and interest paid by the assignees. 
Held, That the policy, though not negotiable, was assignable, and while the 
bank could acquire no greater rights than the assignor had, the company 
was estopped by its knowledge from setting up this defense, and was liable 

to the bank as a holder in good faith. 


Levy, J. 
Mrs. A. M. Pilcher and the Louisiana National Bank instituted 
separate suits against the New York Life Insurance Company, in 
which each plaintiff seeks to recover of said company the sum of 


* Decision rendered March, 1881. 





1881. | Pilcher et al. vs. New York Life Ins. Co. 313 


ten thousand dollars, the amount alleged to be due on the Policy 
No. 10,034, issued on the life of Mason Pilcher. 

These separate suits were consolidated and tried together in the 
Fifth District Court of the Parish of Orleans, and there was judg- 
ment in favor of Mrs. Pilcher for $8,997.05, and against the Louisi- 
ana National Bank, dismissing the bank’s suit at its costs. 

The New York Life Insurance Company and the Louisiana Na- 
tional Bank have both appealed. The appellee, Mrs. Pilcher, in her 
answer to the appeal, prays for amendment of the judgment in her 
favor, and that she be decreed to recover of the New York Life In- 
surance Company ten thousand dollars, interest and costs. In her 
petition Mrs. Pilcher alleges that, in the year 1854, the life of her 
husband, Mason Pilcher, was insured by the New York Life Insur- 
ance Company for her benefit ; that a policy, No. 10,034, was issued 
in her favor for said sum, and the premiums thereon were duly paid 
to June, 1871, when the said Mason Pilcher and said New York Life 
Insurance Company agreed, between themselves and without her 
consent, that the said policy should lapse for the non-payment of a 
premium, and then ‘made another written instrument, which they 
called a new policy, bearing the same number as the one issued in 
1854, but made in favor of or for the benefit of Mason Pilcher in- 
stead of herself; that all this was concerted by Mason Pilcher, the 
insurance company, and Johnson & Goodrich, merchants, in New Or- 
leeans, to whom Mr. Pilcher was indebted, in order that the policy 
might be pledged to said mercantile firm, all which, as above stated, 
was done. She alleges that this was a device to take her property 
to secure her husband’s debts ; that the policy belonged to her, and 
could not be destroyed without her consent ; that the original policy 
lives and is operating, notwithstanding, and the death of her hus- 
band having taken place, the insurance company has become in- 
debted to her in the sum of ten thousand dollars. She made the 
insurance company and the Louisiana National Bank parties to her 
suit, and prayed for judgment decreeing that the Louisiana National 
Bank has no right, title, or interest in said insurance money ; that 
said insurance company be decreed to pay said sumto her. For an- 
swer to this petition, the Louisiana National Bank set forth that it 
had acquired the policy of insurance, No. 10,034, issued on the 5th 
of July, 1871, by pledge and assignment from the firm of Johnson 
& Goodrich, in good faith, on the 12th of March, 1874; that said 
firm had acquired said policy in good faith from Mason Pilcher on 
the 24th of July, 1871; denied that Mrs. Pilcher had any claim, 
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right, title, or interest in said policy; averred that said bank had, 
since the assignment of 12th March, 1874, paid the sum of $2,208.32 
in payment of premiums on said policy, and prayed that the insur- 
ance company be condemned to pay the amount of the policy to the 
bank ; but if the court should decree that the amount of said policy 
was due to Mrs. Pilcher, the bank should recover, and there should 
be paid to it out of said policy the sum of $2,208.32, premiums paid 
by it as aforesaid. 

The insurance company filed exceptions to both these suits on the 
ground of prematurity and insufficiency, alleged that it was unable 
to decide to which of the plaintiffs the payment of the policy was 
due ; admitted the execution of the policy for $10,000 on the life of 
Mason Pilcher ; that it held the premium note of the Louisiana Na- 
tional Bank, amounting, with interest, to $1,002.95, which amount it 
claimed it was entitled to compensate ; that, deducting this last- 
mentioned sum, there remained a balance due on the policy of $8,- 
997.05, which balance it tendered and deposited in court, subject to 
the further orders and decrees of the court, and prayed that it might 
be discharged of all liability in respect of said policy, and discharged 
of all costs. The amount thus tendered was, by order of the 
court, specially deposited in the Canal Bank, in the City of New 
Orleans, subject to the final judgment of the court. 

The evidence discloses the following facts: The policy, No. 10,- 
034, issued in 1854 on the life of Mason Pilcher, was for the use of 
Mrs. Pilcher ; in other words, she was named therein and acknowl- 
edged and accepted by the company as the beneficiary. In June, 
1871, this policy, by agreement between Mason Pilcher and the in- 
surance company, was allowed to lapse for the purpose of having a 
policy issued in its stead, making the heirs or assigns of Mason Pil- 
cher the beneficiaries. This last-mentioned policy was dated the 5th 
July, 1871, and was made payable to Mason Pilcher’s representative. 
This was done without the knowledge or consent of Mrs. Pilcher. 
The policy dated July 5th, 1871, was assigned, on the 24th of July, 
1871, by Mason Pilcher, to Johnson & Goodrich, on the 23d of 
March, 1874, by Johnson & Goodrich, to J. H. Oglesby, president of 
the Louisiana National Bank, and on the 14th of July, 1877, by Ogles- 
by, to the Louisiana National Bank. All these assignments were 
duly notified to the insurance company, and acknowledged by the 


company. On the 14th October, in the year 1878, Mason Pilcher 
died. 
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We shall first consider the claim of Mrs. Pilcher to be paid the 
amount of the policy to be issued in 1854. We think that the right 
to the policy vested in Mrs. Pilcher, the wife and beneficiary, and 
she could not be divested of that right, without her consent, by her 
husband or the insurer, except by failure to comply with the require- 
ment of the policy. We are of opinion, also, that the husband had 
not the right to dispose of the policy, and that it could not be re- 
garded as a community asset. This court has, in repeated decisions, 
held these views. In Succession of Kugler, 23 A., 455, the court 
said: “ We think the right of the widow and children to the policy 
existed before the death, and that the liability of the insurance com- 
pany became fixed ond exigible by the death of the insured.” And 
in 26 An., 326, Succession of Hearing, this doctrine is reaffirmed, 
and also in 27 An., 269, Succession of Clark. In Succession of Bo- 
feschen, 29 An., 714, it was held, substantially, that the proceeds of a 
policy of life insurance taken out by the husband in favor of his wife,. 
do not become a part of the community, but belong exclusively to 
her and to her heirs. These decisions, considered together, we think, 
effectually dispose of the question as to the right of the husband to 
the control of the policy as community property. If, on the death 
of the husband, it could not enter into the community, but should 
be treated as the separate and exclusive property of the wife and 
children, its character must have been the same during his lifetime. 
If, then, Mrs. Pilcher had a vested right to the policy for her sole and 
exclusive benefit, how was she affected by the agreement of her hus- 
band and the insurance company, whereby it was sought, without 
her knowledge and consent, virtually to continue in force the pol- 
icy issued in her name and for her benefit, but to change the bene- 
ficiary therein. 

The basis—indeed the consideration of the policy of 5th of July, 
1871—was the policy of 1854 ; in the issuance of that in ’71, there 
was no re-examination of the person whose life was insured, no phy- 
sician’s certificate, no increase of the annual premium regulated 
by the age of the person insured,. although, when this new pol- 
icy, as it is styled, was issued, Mason Pilcher was eighteen years 
older than when the first policy was taken out. Indeed, it is shown 
that, with the exception of the change in the date and in the name 
of the beneficiary, that of July, 1871, is identical with that of 1854. 
The transfer of the policy of 1871 to Johnson & Goodrich was made. 
in payment of the husband’s debts, and it is not contended or shown 
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that its transfer inured to her separate benefit or advantage. The 
face of the original policy disclosed for whose benefit it had been 
issued, and the insurance company better than any person knew this 
and knew also that there had never been any legal transfer of it by 
her. The pretended lapse of the policy never actually took place ; 
on the expiration of the time within which she, or any one for her, 
could pay the annual premium, without giving her an opportunity 
to avail herself of the benefit of a stipulation agreed to by the com- 
pany, viz.: “If premiums are not paid at maturity, the policy, by its 
terms, becomes forfeited, but it may, within a reasonable time, be re- 
newed at the office with satisfactory evidence of good health, etc.,” 
with indecent haste issued what is claimed to be, as to Mrs. Pilcher, 
a new policy. It was not as to Mrs. Pilcher a new policy, but merely, 
as to her, a continuation of the original one. The company, notwith- 
standing the alleged failure to pay the premium at maturity, receive 
the amount due therefor within a reasonable time, kept it alive with 
the same requirements, stipulations, and consideration as were con- 
tained in the original policy, and it even appears that the premium 
note outstanding at the death of the insured was a renewal, a con- 
tinuation of the premium note on the policy of 1854, accepted from 
the bank in lieu of Mrs. Pilcher’s note. 

It appears from the evidence that the annual premiums due on the 
policy issued in 1854 were paid by or for Mrs. Pilcher for all the 
years from 1854 to 1870 inclusive, and by Johnson & Goodrich from 
1871 to 1873 inclusive, and from 1874 to 1878, both inclusive, by the 
Louisiana National Bank. Holding the company responsible, and 
liable to Mrs. Pilcher for the amount of the policy in her favor and 
for her benefit, we think it just and equitable that the company 
should compensate their indebtedness to her with the amount of the 
premiums accrued from the date of the maturity of the premium 
due for 1871, viz.: 17th June, 1871, to the date when the last annual 
premium became due, /. e., from 1874 to 1878, both inclusive, being 
eight years. The first apparent knowledge of these transactions, 
and the first notice to the insurance company, and demand for recog- 
nition of her rights under the policy in her favor, on the part of Mrs. 
Pilcher, is evidenced by her letter, written conjointly with her hus- 
band, on January 8th, 1876, and it is urged that not even then, nor 
thereafter, did she make any tender of the premiums ; and that, 
therefore, so far as she was concerned, her policy became forfeited. 
We think such position on the part of the company is not tenable, and 
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should not prevail. It must be borne in mind that the company was 
itself a party to the wrong committed against Mrs. Pilcher ; it had 
done all in its power without her knowledge or consent to deprive 
her of a right ; it had by its own act and conduct ignored any fac- 
ulty on her part to reinstate her to herself rights in the policy ; it de- 
nied the existence of any policy on which she, or any other person for 
her, could pay the annual premiums, and therefore is estopped from 
complaining that she did not do that which it had itself deprived her 
of the power of doing. If, upon the notification and demand made 
in the letter of January 8th, 1876, the company had offered to undo 
the wrong which it had participated in, and had offered to reinstate — 
her in her rightful position, it might, perhaps, with some reason and 
propriety, required on her part the payment of these premiums as a 
condition precedent to such reinstatement ; but, so far as the record 
shows, no such action was taken by it, and, on the contrary, it pre- 
served silence, made no response to her demand for recognition, and 
its conduct must be construed as persistence in its wrong and contin- 
ued denial of her rights, which, under the circumstances, relieved 
her of the necessity of making a vain tender. It was not required 
that she should herself make the payments ; vitality would be pre- 
served in the policy in her favor, no matter by whom the premiums 
were paid, and these premiums were paid on a policy which, as to 
her, existed in her favor. If the company chose, by its own act, to 
attach to that policy a new character and lability, and by mere change 
of date and name of the beneficiary to give it validity as to another 
party, and create thus a double obligation on itself, it must bear the 
responsibility of its own acts, and cannot release itself from liability, 
and throw loss upon an innocent party who had no participation in 
its wrongful acts. Considerations of equity and good conscience re- 
quire that, if Mrs. Pilcher shall avail herself of the full benefits of 
the policy in her favor, she should comply with the obligations and 
requirements of the policy, when she is in a position where she 
can do so, and therefore we think the company should be allowed 
to compensate the premiums for the years from 74 to 78, inclu- 
sive pro lanto. 

We are next called upon to decide as to the claim of the Louisiana 
National Bank as transferee and holder of the policy of insurance 
issued on July 5th, 1871, in which Mason Pilcher’s representatives are 
named and constituted the beneficiaries. It is true, a policy of insurance 
is not what is termed a negotiable instrument, but it is assignable and 
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transferable, and, indeed, one of the articles or stipulations incor- 
porated in the policy prescribes the manner in which its assignment 
may be made. It is contended that Johnson & Goodrich, to whom 
the policy of 1871 was assigned, were fully informed as to the facts 
connected with the issuance thereof, and had full knowledge of tke 
defects of that policy, and therefore, if Johnson & Goodrich had no 
rights under the transfer to them by Mason Pilcher, the bank, trans- 
feree of Johnson & Goodrich, could acquire no greater rights than 
its transferrer had. But we are clearly of opinion that the insur- 
ance company is estopped from making such defense as to the bank. 
The insurance company joined Mason Pilcher in a wrongful attempt 
to divest Mrs. Pilcher in her right to the policy issued in 1854 in her 
favor and for her benefit. The company issued what they claimed 
to be a new policy, and sent it forth subject to be assigned or trans- 
ferred in the manner prescribed by them. It was so assigned and 
transferred to the bank. There is nothing to show(that the bank 
had any knowledge whatever of the circumstances under which the 
policy sought to be assigned to them had been issued, or that the 
policy of 1854 in favor of Mrs. Pilcher “had been,” by the com- 
pany, “allowed to lapse for the purpose” of divesting Mrs. Pilcher 
of her rights therein, and “ having the policy of 1871 issued in its 
stead, making the heirs or assigns of Mason Pilcher the beneficia- 
ries.” As to the bank, this was a new policy ; the company had is- 
sued it as such; its assignment to the bank was acknowledged by 
them, and they accepted the assignment, without which acknowledg- 
ment or acceptance no validity would have attached to it ; and thus, 
the company is, we think, bound to the bank on its new policy, and 
is estopped from pleading against the bank the defect of the invalid- 
ity of the new policy which the company itself had issued for the 
purpose of depriving Mrs. Pilcher of her rights, and avail itself in 
defense of a legal fraud perpetrated by itself. It may be that the 
company received the premiums on only one policy, but it can blame 
no one for that but itself. Its own attempted wrong prevented the 
beneficiary under the first policy from redeeming it when she had a 
right to do so, and from paying the annual premiums at the time 
they fell due ; it issued as a new policy that of which the bank be- 
came assignee in due form, and with its own acknowledgment, accept- 
ance, and sanction, and, so far as intrinsic evidence in the policy it- 
self is concerned, having no connection with any previous policy, 
and affording no grounds for the slightest suspicion that it in- 


‘ 
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vaded the rights of other persons, or was in any manner tainted 
with invalidity. 

Bliss, Life Ins., under head of Assignments of Policy and As- 
signments by Married Women, p. 540 et seg. 

We think the company is liable to the bank, and cannot aver that 
there is any other policy to displace that which the bank holds. We 
regard the company’s liability to the bank as distinct and separate 
from that to Mrs. Pilcher, and this liability is, as contended by coun- 
sel of the bank, irrespective of any former policy. The case of Barry 
vs. Brune et a/., 71 New York Reports, was different in its features 
from the present one. In that case the court held there was but one 
policy, and the company should pay but once ; in this, as to Mrs 
Pilcher and the bank, there were two policies practically, and by 
the act of the company, the beneficiaries, separately and distinctly 
created by the company, are each, as to the company, entitled to re- 
cover the amounts for whose benefit each of them, by distinct acts 
of the insurer, had become entitled. 

In support of the views which we have expressed in this opinion, 
we are sustained by the following authorities: 38 Conn. Rep., 294 ; 
71 N. Y., 261; 36 Conn., 132 ; 52 N. Y., 312. 

We are of opinion that the bank should recover the amount of the 
policy of July 5th, 1871, less the amount due on its premium note, 
which must compensate pro tanto the indebtedness to the bank on 
said policy. 

It is, therefore, ordered, adjudged, and decreed that the judgment 
rendered in favor of Mrs. A. M. Pilcher by the court below, in suit 
No. 9,571, Fifth District Court, Parish of Orleans, be amended, and 
that there be judgment in her favor against the New York Life In- 
surance Company, for the sum of ten thousand dollars, with five per 
cent per annum interest thereon, from December 14th, 1878, to be 
credited with the sum of five hundred and twenty-four dollars, with 
five per cent interest from 17th June, 1571, with a like sum, with like 
interest, from June 17th, 1872, with a like sum, with like interest, 
from June 17th, 1873, with a like sum, with like interest, from Jure 
18th, 1874, with a like sum, with like interest, from June 17th, 1875 ; 
with a like sum, with like interest, from June 17th, 1876 ; with a like 
sim, with like interest, from June 17th, 1877 ; and with a like sum, 
with like interest, from June 17th, 1878 ; and that the judgment of 
siid lower court, in the case of the Louisiana Nationa] Bank vs. New 
York Life Insurance Company, No. 9,685, be annulled, avoided, and 
reversed, and proceeding to render such judgment as such have been 
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rendered by the court below, it is ordered, adjudged, and decreed 
that the Louisiana National Bank do have and recover judgment 
against the New York Life Insurance Company for the sum of ten 
thousand dollars, with five per cent per annum interest thereon from 
December 14th, 1878, subject to a credit of one thousand and two 
dollars and ninety-five cents, to be applied to the principal and in- 
terest due to said Louisiana National Bank on the judgment herein, 
as of the date of March 14th, 1879. It is further ordered, adjudged, 
and decreed that the amount of eight thousand nine hundred and 
ninety-seven dollars and ninety-five cents, tendered by the defend- 
ant, and deposited by order of the lower court in the Canal Bank, in 
the city of New Orleans, be applied pro ra/a to the judgments herein 
rendered ; the balance due on each of said judgments to be paid by 
said New York Life Insurance Company. The costs of this appeal 
to be paid by {the New York Life Insurance [Company], defendant 
and appellant, and Mrs. A. M. Pilcher, plaintiff and appellee, and the 
costs of the lower court, bp the New York Life Insurance Company. 
Rehearing refused. 





